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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seq.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 


Washington, D. C. 
vi 
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24 
(A. D. 1151) 
In re St. PAut Unton StockyArps Company. P&S Doc. No. 1211. Decided 
February 4, 1946, 
Order of Modification of Order Prescribing Rates and Charges 
29 Respondent stockyards company shall file a supplement to its existing tariff 
Me containing its requested charges on feed, bedding and testing, in accord- 
11 ance with the prescribed schedule of yardage charges. 
iv Mr. John J. Curry for Production and Marketing Administration. Mr. Haskell 
Donoho, of Tocker, Todd, Donoho, Dillon «& Sellers, for respondent. Mr. 
Julius Randolph for Office of Price Administration. Mr. John B. Poin- 
dexter, Examiner. 
5; Decision by Thomas J. Flavin, Judicial Officer. 
1 ORDER OF MODIFICATION 
On October 24, 1945, the St. Paul Union Stockyards Company 
h petitioned for modification of the order of the Secretary entered 





September 7, 1940. prescribing rates and charges at the company’s 
stockyards in South St. Paul, Minnesota. Exhibits attached to the 
petition set out data concerning the company’s operations from 
1940 to October 1945, inclusive. The company asked for increases 
in yardage and certain feed charges and stated that existing rates 
and charges produce insufficient revenue to maintain the facilities 
and services in the degree of efficiency to which the users of the 
facilities are entitled and that the increased earnings which would 
result from the requested increases would be used to correct the 
situation. Notice of the petition was published in the Federal Reg- 
ister on November 27, 1945 (10 F.R. 14459), but no objection from 
users of the yards was filed. 

On November 27, 1945, the Office of Price Administration filed 
objections on behalf of the Price Administrator and the Stabiliza- 
tion Director. On December 29, 1945, the Livestock Branch, Pro. 
duction and Marketing Administration, filed an answer stating that 
it had analyzed the information submitted by the company, that 
it believed the company entitled to an increase in rates which would 
produce revenues equal to those which would result from the changes 
in rates and charges sought, but recommending that some of the 
increased revenue should be derived from applying a charge on live- 
stock resold by dealers in other than the commission division for 
local delivery and that resold in other than the commission division 
for shipment away from the market. The Branch proposed a sup- 
plement to the existing schedule which reduced the vardage increases 


5 A.D. 83 
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requested and contained such “resale” charges. The Branch esti- 
mated that after taxes the supplement would provide a return of 
approximately 534 percent on the rate base of $5,250,000 established 
in the order of September 7, 1940. 

Oral argument was held before me on January 30, 1946. After 
consideration of the documents filed and the arguments, I conclude 
that the order proposed by the Branch should issue. The increases 
in yardage and feed charges are small. The increased earnings are 
to be used to improve existing facilities which apparently the Branch 
considers desirable or necessary, under the established rate base 
the earnings will not be unreasonable, and, on the whole, there do 
not seem to be present economic stabilization factors of such strength 
as to necessitate denial of the increases proposed. 

Accordingly, the company shall file a supplement to its existing 
tariff containing its requested changes on feed, bedding and testing, 
and the following schedule of yardage charges: 


Yardage on initial sales, and yardage on resales in the commission 
division: 


Cattle 44¢ per head 
Calves head 
head 
head 
head 
head 


Yardage on division for local 
delivery: 


Cattle head 
12¢ per head 

RRM 324 menoataiatcen Seco 5¢ per head 
head 


Yardage on resales in other than the commission division for ship- 
ment away from the markets: 


Cattle 
Calves 6¢ per 
WARN pea ae ee ae 3¢ per 


Yardage on direct shipments: 


MNS ene, Geena ese ee 22¢ per 
ONS oes a ee 15¢ per 
7144 per 
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(A. D. 1152) 


In re St. Paut UNION STocKyArDs COMPANY. P&S Doc. No. 1211. Decided 
February 5, 1946. 


Order Suspending Prescribed Charges 


Since the charges prescribed in previous order are protested and to permit 
more adequate expression of the views of those directly affected, the pro- 
tested charges are suspended until a further order is entered. 


Mr. W. P. Dolan of South St. Paul, Minnesota, for Traders Livestock Ex- 
change. 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER SUSPENDING RESALE CHARGES PRESCRIBED 

On February 1, 1946, an Order of Modification was issued in this 
proceeding providing, among other things, for yardage charges to 
be made by the Stockyards Company on resales of livestock in 
other than the commission division for local delivery and on re- 
sales in other than the commission division for shipment away from 
the market. The Stockyards Company filed and published a tariff 
containing the rates and charges prescribed by the Order of Modi- 
fication. 

On February 5, the Traders Livestock Exchange at the stockyards 
protested the portion of the new tariff containing the above-de- 
scribed charges and requested the suspension of these charges pend- 
ing a hearing or a conference. Since the charges are protested and 
to permit more adequate expression of the views of those directly 
affected, the protested charges are suspended until a further order 
is entered. 


(A. D. 1153) 


GEORGE W. JARY AND G. W. SHAWVER v. TEXAS AND SOUTHWESTERN CATTLE 
Ratsers’ ASSOCIATION, Inc, P&S Doc. No. 1723. Decided February 8, 1946. 

















Brand Inspection—Suspension of Authorization to Collect Fees 


Order denying complainant’s request for suspension of the authorization for 
collection of the brand inspection fees, and the matter is returned to the 
examiner for appropriate further proceedings. 


Decision by Thomas J, Flavin, Judicial Officer. 
ORDER DENYING REQUEST FOR SUSPENSION OF AUTHORIZATION 

OF BRAND INSPECTION FEES 
On December 10, 1945, George W. Jary and G. W. Shawver 
filed a complaint asking the Secretary of Agriculture to suspend 
and, after hearing, revoke the orders, regulations, and schedules 
authorizing the Texas and Southwestern Cattle Raisers’ Associa- 
tion, Inc., to charge brand inspection fees at the Fort Worth Stock 
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Yards. On January 5, 1946, the Texas and Southwestern Cattle 
Raisers’ Association, Inc., filed an answer to the complaint. On 
January 8, 1946, the examiner certified complainants’ request to me. 
Complainants’ request for suspension of the authorization for 
collection of the brand inspection fees is denied and the matter is 
returned to the examiner for appropriate further proceedings. 


(A. D. 1154) 


H. E. BEEGLE v. PHILADELPHIA LIVE STOCK COMPANY AND Davip B. HILL. 
P&S Doc. No. 1722. Decided February 20, 1946. 


Dismissal—Settlement Between Parties 


Where there is a meeting of minds between the parties and an agreement is 
effected, the case will be dismissed and the parties notified accordingly. 


Mr. Eugene T. Hague, of Parkersburg, West Virginia, for complainant. Messrs. 
Winston, Strawn & Shaw, of Chicago, Illinois, for respondent. Mr. John 
J. Murray, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 
An instrument filed with the Hearing Clerk on February 5, 1946, 
demonstrates that the parties have effected an amicable settlement 


of the matters involved, and that they wish to have the matter dis- 
missed. Accordingly, the proceeding is dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1155) 
BABSON PARK CITRUS COOPERATIVE v. AKRON ProDUCE CoMPANY. PACA Doc. 
No. 4436. Decided February 1, 1946. 
Damages—Insufficient Proof—Reopening Proceedings for Further Evidence 


Where respondent has violated the act but the evidence was insufficient to 
establish damages, if any, the proceedings are reopened for admission of 
evidence in order that decision may be made on all issues. 


Refrigeration Instructions—Duty of Parties 


Lack of standard or particular degree of refrigeration not grounds for rejec- 
tion where produce arrived in good condition and the party rejecting the 
shipment had not given specific instructions. 


Evidence—Burden of Proof—False Representation 


Respondent alleging he was induced to enter the contract of purchase and 
sale by false representation has the burden of proving such allegation. 


Mr. Emmett Donnelly, of Lake Wales, Florida, for complainant. Mr. Fred 
Stua, of Cleveland, Ohio, for respondent. Mr. Frank A. Gallagher, Ex- 
aminer. 





BABSON PARK CITRUS COOP. v. AKRON PROD. CO. 5 A.D. 87 


Decision by Thomas J. Flavin. Judicial O flicer. 


PRELIMINARY STATEMENT 
The formal complaint in this proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.). 
was filed on January 24, 1944. The complainant, Babson Park 
Citrus Cooperative, alleges that on December 29, 1943, in the course 
of interstate commerce it sold to respondent, Akron Produce Com- 
pany, a mixed carload of oranges and tangerines through Tri-State 
Sales Agency, Pittsburgh, Pennsylvania, a broker, at the agreed 
price of $1,510.38, f.o.b. Babson Park, Florida; that shipment was 
made to respondent at Akron, Ohio, as directed, but the respondent 

without cause refused to accept the shipment. 
Respondent in answer denied the purchase of the whole carload, 


alleging that it agreed to purchase only the oranges and one-half 


of the tangerines. 

A formal hearing was held at Akron, Ohio, on June 13, 1945. 
The complainaint failed to appear or present evidence. The re- 
spondent’s evidence consisted of the testimony of the respondent’s 
buyer and the office manager and several exhibits. During the 
course of the. hearing, respondent’s representative moved to strike 
from the record the exhibits attached to the complaint on the grounds 
that they had not been identified. In addition to the testimony and 
exhibits received at the hearing, the record also includes the report 
of investigation made by the Regulatory Division, Fruit and Vege- 
table Branch, Production and Marketing Administration, copies of 
which were served on the parties. 

The record discloses that on December 28, 1943, during a tele- 
phone conversation between respondent and Tri-State Sales Agency, 
respondent inquired concerning the purchases of a mixed car of 
oranges and tangerines. The next day Tri-State called respondent 
and the purchase of the car was consummated. The Canton Produce 
Company of Canton, Ohio, had previously notified the broker that 
they would take a portion of the tangerines if the car were purchased 
by respondent. Respondent contends that the broker, as an induce- 
ment to the sale, represented that Canton Produce Company would 
take half of the tangerines. 

In its answer respondent alleged that the agreement with the 
broker was that the sale of one-half of the tangerines was to be 
made direct to Canton Produce Company; however, it is clear from 
the correspondence contained in the investigation report and the 
testimony of respondent’s own witnesses that the contract made by 
respondent contemplated purchase of the entire car by the respondent 
and that Canton Produce Company would purchase a portion of 
the tangerines from respondent. 
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On December 29, 1943, after the sale had been made, respondent 
called Canton Produce Company and was informed that it would 
not take any specific quantity of the tangerines. The next day re- 
spondent wired Tri-State “PLEASE CANCEL CAR ORANGES 
AND TANGERINES CANTON PRODUCE REFUSED HIS 
SHARE CANNOT HANDLE ALL.” Complainant refused to ac- 
cept cancellation and the car was rejected by respondent on arrival. 
The car was reconsigned to Cleveland, Ohio, where the contents were 
sold at auction on January 7, 1944. 


FINDINGS OF FACT 

1. Complainant, Babson Park Citrus Cooperative, is a corpora- 
tion whose address is Babson Park, Florida. 

2. The respondent, John Galizio, is an individual doing business 
as Akron Produce Company, 185 East Mill Street, Akron, Ohio. 
Respondent was licensed under the act at the time this transaction 
occurred. 


3. On December 29, 1943, respondent through a broker, Tri-State 
Sales Agency, Pittsburgh, Pennsylvania, purchased from complain- 
ant a mixed carload of oranges and tangerines contained in car 
URT 34013 at the agreed price of $1,510.38 f.o.b. Babson Park, 
Florida. Canton Produce Company of Akron, Ohio, offered to buy 


a portion of the tangerines from respondent. Subsequently, re- 
spondent called Canton Produce Company and was informed that 
it would not take any specific portion of the tangerines, but would 
“work out” of the car. 

4. On November 30, 1943, respondent wired Tri-State Sales 
Agency requesting cancellation of the contract on the grounds that 
Canton Produce Company had refused to take its share of the 
tangerines and respondent could not handle all of them. Cancella- 
tion was refused by complainant. 

5. Broker’s standard memorandum of sale was issued by the 
broker on December 29, 19438, in confirmation of the sale. The 
memorandum discloses that the respondent issued no shipping in- 
structions. 

6. On December 31, 1948, respondent returned the copy of the 
memorandum received from the broker, reiterating refusal of the 
car and stating that Canton Produce Company did not want any 
of the tangerines. 

7. The car was shipped from Babson Park, Florida, on Decem- 
ber 28, 1943, and diverted at Waycross, Georgia, on December 29, 
1943. It arrived in Akron, Ohio, on January 2, 1944 consigned to 


respondent and was rejected by respondent on January 3, 1944. 
8. The car was initially iced at Sanford, Florida, on December 
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26, 1943, and was re-iced en route at Waycross, Georgia, on Decem- 
ber 29, 1943. 

9. Doorway inspection by the Railroad Perishable Inspection 
Agency on January 3, 1944, at Akron, Ohio,-revealed less than 1 per- 
cent Blue Mold decay in the oranges. The tangerines were not 
available for doorway inspection. ~ 

10. The complaint was filed on January 24, 1944, within nine 
months after the cause of action accrued. 














CONCLUSIONS 

As justification for recision of the contract respondent claims that 
he was induced to purchase the car in question through the false 
representations of the broker that Canton Produce Company would 
take one-half of the tangerines. The burden of proving this con- 
tention, which rests upon respondent, has not been sustained. There- 
fore, it is unnecessary to determine what effect the establishment 
of this contention would have had upon the contractual relations of 
the parties. Respondent’s contention that the car should have re- 
ceived standard refrigeration is without merit. The memorandum 
of sale discloses that no shipping instructions were given by re- 
spondent. Furthermore the fruit, which arrived in Akron in good 
condition, was refused by respondent both prior to and on its arrival 
for reasons other than the failure to furnish standard refrigeration. 
Respondent’s rejection of this shipment was without reasonable cause 
and in violation of section 2 of the act. 

The violation of the act has been established, but the record, as 
made, does not permit a decision on the amount of damages sus- 
tained. In order that a decision may be entered on all the issues in- 
volved, the case must be reopened for admission of evidence on the 
issue of damages. 



















ORDER 

The proceedings are hereby reopened for admission of evidence, 
if any, on the amount of damages arising from respondent’s viola- 
tion of section 2 of the act, and the complainant shall have a period 
of twenty days from the date of this decision in which to indicate, 
in writing, whether evidence will be submitted. 

If no notice of intention is filed by complainant within the time 
allowed, the respondent shall pay complainant, within 30 days from 
the date of this decision, nominal damages of $1.00, as reparation, 
and the facts and circumstances, as set forth herein, shall be pub- 










lished. 
Copies hereof shall be served upon the parties by registered mail, 
or in person. 
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(A. D. 1156) 


ASSOCIATED Fruit Distriputors OF CALIFORNIA v. AMERICAN CiTrrRUS & PRODUCE 
Co. PACA Doc. No. 4522. Decided February 1, 1946. 


Commission Sales—Advances Recoverable as Damages 


Where advances were made to shipper by commission merchant prior to the 
sale of produce which when sold did not yield sufficient proceeds to reim- 
burse for advances and selling expenses, the deficit is recoverable by com- 
mission merchant. 


Practice and Pleading—Failure to File Answer 


Failure of respondent to file an answer permits the issue to be decided on 
allegations of the complaint, the exhibits attached to the complaint, and 
the report of investigation made by the Department of Agriculture. 


Associated Fruit Distributors of California, Los Angeles, California, com- 
plainant, pro se. American Citrus & Produce Co., of Los Angeles, Cali- 
fornia, respondent, pro se. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J, Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

On January 18, 1945, Associated Fruit Distributors of California, 
complainant, filed a formal complaint against the respondent, Ameri- 
ean Citrus & Produce Co., under the Perishable Agricultural Com- 
modities Act, 1930 (7-T.S.C. 1940 ed. 499a ef sey.). An amendment 
to the complaint was filed February 16, 1945. It is alleged in the 
complaint that complainant and respondent entered into an agree- 
ment whereby complainant advanced to respondent a total of $5,000 
on four carloads of oranges and grapefruit shipped in interstate 
commerce by respondent from California and sold by complainant 
for respondent’s account for an agreed selling charge of 10 cents 
per box. The net proceeds were less than complainant’s advance of 
funds plus the selling charge. Complainant asks for an award of 
damages for the deficiency. 

A copy of the complaint and amendment thereto, together with 
a copy of the report of investigation, were served on Milton Michel- 
son, doing business as the American Citrus & Produce Co., per- 
sonally at Los Angeles, California, on September 18, 1945. In an 
accompanying service letter, respondent was informed that section 
17.8 of the rules of practice (10 FR. 2209 ef seg.) provided in part, 
that failure to file an answer to the complaint within the time pre- 
seribed (20 days after ‘service of the complaint) would constitute 
a waiver of hearing, and an admission as to the truth of the facts 
alleged in the complaint. Respondent failed to answer the com- 


plaint and the following findings of fact. conclusions, and order 
are based on the allegations of the complaint, the exhibits attached 
thereto and made a part thereof, and the report of investigation. 
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FINDINGS OF FACT 

1. Associated Fruit Distributors of California is a trade name 
under which complainant, Raymond M. Crane, an individual, is 
doing business at 1231 East 7th Street, Los Angeles, California. 

2. Respondent is an individual, Milton Michelson, engaged in 
business at 1332 East sth Street. Los Angeles, California, under 
the trade name, American Citrus & Produce Co. During the period 
covered in the complaint, respondent was licensed under the act. 

3. On or about July 24, 1944, complainant and respondent en- 
tered into an oral agreement whereby complainant undertook and 
agreed to handle and sell certain oranges and grapefruit belonging 
to respondent, that were then in transit in interstate commerce, for 
the account of respondent for an agreed selling charge of 10 cents 
per box. It was also agreed that complainant would advance cash 
to respondent and later deduct the amounts advanced from the net 
proceeds realized from the sale of the citrus fruit. In accordance 
with such agreement, complainant advanced to respondent a_ total 
of $5,000 on carloads RD 31382, 38324, 38868. and PFE 51828, and 
respondent released the shipments to complainant to sell for the 
account of respondent. 

1, Promptly after release of the four carloads, complainant un- 
dertook to sell and did sell 561 boxes of the fruit contained in car 
RD 31382 at auction at St. Louis, Missouri, on July 25, 1944. through 
the American Central Fruit Auction Co.. for gross proceeds of 
$1,895.99, from which freight, refrigeration, demurrage, tax, the 
cost. of ice, auction charges, and other proper expense items were 
deducted, leaving net proceeds of $1,109.90. 

5. Complainant sold the oranges and grapefruit shipped in car 
RD 38324 at Boston, Massachusetts to Strock & Co. for gross pro- 
ceeds of $924.80, from which freight and selling charges were de- 
ducted, leaving net proceeds of S204.54. 

6. Complainant caused the citrus fruit contained in PEE Sts828 
to be sold to the Paskin Fruit Company at Montreal, Quebec, 
Canada, for gross proceeds of $3,181.72, from which freight, an 
allowance of $150, and other proper expense items were deducted, 
leaving net proceeds of S2.272.44. 

7. Complainant sold the citrus fruit shipped in car RD 3886s 
to the Atlantic Commission Co. at New York City, and following 
rejection of the shipment by that buyer, forwarded the car to 
Boston, Massachusetts. where sale was made for gross proceeds of 
$1,386.15 from which freight and other proper expense items were 
deducted, leaving net proceeds of S498.47. 

8. The total selling charge due complainant for sale of the four 
carloads at 10 cents per box is $224.40. Such total selling charge, 
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plus the $5,000 advanced by complainant, and the net proceeds of 
a claim paid by the carrier on car RD 38868 of $59.90, exceeded 
the net proceeds received by complainant from the four carloads 
by $1,079.10, which last-stated amount respondent has failed and 
refused to pay, and is due and owing complainant. 

9. The formal complaint was filed by complainant on January 
18, 1945, and within nine months after the cause of action accrued. 


CONCLUSIONS 

The evidence shows that complainant promptly accepted the four 
carloads from respondent and exercised due diligence in effecting 
sale of the citrus fruit to different buyers on different markets. 
at the fair market value thereof, and after crediting respondent 
with the proceeds of a damage claim filed with the AT&SF Rail- 
way, there remains due and owing complainant the total sum of 
$1,079.10 calculated as follows: 


Cash advanced by complainant to respondent__------------ $5,000.00 
Sales charge, 2245 boxes, 10 cents per box 


$5,224.40 


Less net proceeds: 
Car RD 31382 $1,109.95 
“ RD 28324 204.54 
“ PFE 51828 2,272.44 


“ RD 38868 
4,085.40 


$1,139.00 


Less proceeds of damage claim on car RD 38868 


Due complainant $1,079.10 


It is concluded that respondent’s failure and refusal to pay com- 
plainant such deficiency was and is in violation of section 2 of the 
act. Reparation should be awarded complainant in the amount 
stated, and the facts should be published. 


ORDER | 

Within 30 days from the date of this decision, respondent shall 
pay to complainant as reparation, $1,079.10 with interest thereon 
at 5 percent per annum from September 1, 1944 until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation, 
and as to service on the parties, this order shall become effective 
20 days after its date. 
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(A. D. 1157) 


PACA Doc. No. 4501.* Decided February 5, 1946. 
Dismissal—Breach of Contract—Time of Shipment—Essence of Contract 


Where complainant sold a carload of carrots at a price f.o.b. shipping point 
and the next day wired buyer’s agent of shipment of the commodity 
“today,” although shipment had in fact been made approximately eight 
days before, and buyer let the commodity remain on track at destination 
four days before unloading because it understood that the carrots were 
shipped from loading point on the date complainant wired respondent 
confirmation of the sale, and when unloaded at destination decay ranged 
from 1 to 100 percent, temperatures ranged from 75 degrees at bottom of 
load to 90 degrees at top with some crates 108 degrees, it is held (1) that 
time of shipment was of the essence of the contract; (2) that the con- 
tract called for shipment from loading point rather than from a diversion 
point; and (3) that complainant’s application of the carload then in 
transit to the contract was a breach thereof justifying a dismissal of the 
complaint. 


Complainant, pro se. Respondent, pro se. Mr. Raymond L. Dillman, Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

In a formal complaint filed April 25, 1945, by * * * against 
respondent, * * * under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.) complainant in effect 
alleges that it sold a carload of carrots to respondent at * * * 
at an agreed price f.o.b. * * *; that respondent accepted the ship- 
ment but failed to pay complainant. Complainant asks that it 
be awarded reparation in the amount of the unpaid price. 

Respondent answered that its “defense rests upon the facts” enu- 
merated in the report of investigation. The report of investigation 
incorporates a letter written to the Department on November 6, 
1944, wherein respondent stated that it bought a carload of carrots 
(MDT 19121) from complainant on October 13 that was shipped 
from * * * on October 11, 1944, and arrived at * * * in good 
condition on October 23; that respondent did not then know that 
the carload in question (MDT 3433) was shipped on October 9 and 
that it was a “roller” at the time of purchase on October 17; that the 
car (MDT 3433) also arrived at * * * on October 23 and respondent 
first unloaded the carload purchased on October 13 thinking that 
the carrots in controversy were “at least four days fresher” than 
the carload purchased on October 13. The report of investigation 
also includes respondent’s statement that it handled the shipment 
for the “best advantage” of the parties. 

A copy of the report of investigation was served on complainant 
by registered mail on June 6, and on respondent on June 8, 1945, 
together with a copy of the complaint. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





. 
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Both parties have waived an oral hearing and have also waived 
their right to file statements of fact in accordance with the short- 
ened procedure. Their opposing claims are submitted for decision 
upon the pleadings, the exhibits thereto attached, and the report 
of investigation. 


FINDINGS OF FACT 

1. Complainant is a corporation. Its post office address is * * *. 
2. Respondent is a corporation whose post office address is * * *. 
During the period covered in the complaint respondent was licensed 
under the act. 

3. On October 16, 1944, complainant wired * 

broker acting for complainant and respondent, that it could ship 
a carload of carrots to respondent the following day weather per- 


mitting, at $2.30 per crate net f. o. b. * * *. By such wire re- 


spondent understood that shipment would be made from * * *, 


=> 

4. The broker wired complainant on October 17, 1944, accept- 
ing complainant’s offer and directing complainant to “ship today 
sure.” The broker stated the price as $2.25 per crate, plus 5 
cents per crate brokerage. On the same day complainant wired 
the broker that it had shipped “today” car MDT 3433 containing 
342 crates of fancy and 298 crates of medium carrots. On the same 
day the broker also confirmed the transaction by written notice 
thereof stating the time of shipment as October 17, 1944. 


5. The carrots in car MDT 3433 had been shipped by com- 
plainant from * * *, on October 9, 1944, to * * * complainant’s agent, 


at * The car arrived at * * * on October 14 at 5:30 p.m. 
On October 16 at 9:20 a.m. the shipment was inspected by the Rail- 
road Perishable Inspection Agency. The carrots were then crisp 
and there was no decay. The Standard Inspection Service which 
made a joint inspection with the Railroad Perishable Inspection 
Agency, reported no bunker, body or package ice. Commodity tem- 
perature of 58 degrees at top and 50 degrees at bottom of the load 
was reported. It filed a protest with the carrier reciting the ab- 
sence of body ice and the high commodity temperatures, 

6. Complainant applied the carrots in car MDT 34383 to respond- 
*x* k * by 


ent’s order of October 17 and the car was diverted from 
* * * to respondent at * * * on that day. 

7. Complainant invoiced the carrots to respondent at the agreed > 
total price of $1,440 and described the carload on such invoice as 
being sold “f.o.b. * * *° on October 17, 1944 and shipped the 
same day. 

8. Car MDT 3433 arrived at * * * on October 23, 1944. Complain- 





















5 A.D. 95 





PACA DOCKET No. 4501 


ant paid the freight on October 25, prior to inspection of the carrots. 
Due to the arrival of another car of carrots on the same date also 
purchased from complainant, respondent did not inspect the carrots 
in car MDT 3433 until October 27. Federal inspection made the 
following day shows that at that time in many crates there was 
no decay, in other crates carrots affected by decay ranged from 
less than 1 to 100 percent, being Bacterial Soft Rot and Rhizopus 
Rot, generally in well advanced stages. ‘The heaviest decay was in 
crates loaded between and near the doors. The carrots that were 
not affected by decay were firm, with new top growth ranging in 
length from one to three inches. Southern Weighing and Inspec- 
tion Bureau report shows no ice in car and temperature 75 degrees 
at bottom, 90 degrees at top with crates showing advanced decay 
108 degrees. 

9. Respondent reconditioned the carrots and sold 132 bushels 
at $2.40 a bushel, and 180 50-pound bags at $3.35 per bag, for 
gross proceeds of $919.80. Respondent paid the freight, demurrage, 
inspection fee, cost of sorting, and cost of new baskets, making the 
total disbursements $982.34. The disbursements exceeded the re- 
ceipts by $62.54. 

10. The formal complaint was filed on April 25, 1945, and within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 

Time of shipment of a perishable commodity when specified by 
a seller is generally considered as of the essence of the contract. 
Norrington v. Wright, 115 U.S. 188; Mariash on Sales, § 262. 

In a case under the act where the contract of sale provided for 
shipment of onions on June 7, it was held that shipment on the 
following day was not in compliance with the contract. Richmond 
& Samuels, Inc. vy. Munn-Grifin & Company, PACA Docket No. 
2010, S. 1299. 

It is concluded that the contract of sale called for shipment of 
the carrots from * * * on October 17; that the date of shipment 
was of the essence of the contract; that complainant’s application 
of a carload of carrots shipped October 9 to respondent's order 
was a breach of contract. It is immaterial that respondent’s com- 
plaint at the time the car (MDT 3433) was unloaded concerned 
the condition of the carrots. Respondent did not then know that 
the car was shipped from loading point on October 9 rather than 
October 17. See Richman & Samuels, Inc. v. Munn-Griffin & Com- 
pany, supra, and the authorities therein cited. 

While it cannot be determined from the evidence to what ex- 
tent injury to the carrots disclosed at destination was caused by 
complainant’s breach of contract and to what extent by respondent's 
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delay in unloading the car, such determinations are not regarded 
as essential to a decision. Having decided that time of shipment 
was of the essence of the contract, compliance with such require- 
ment became a condition precedent to the seller’s recovery. Nor- 
rington v. Wright, supra; Fulton Bag & Cotton Mills vy. Liberty 
Cotton Oil Co., 91 Okla. 174, 216 Pac. 930 (1928). 

It is concluded, therefore, that the record does not justify an 
award to complainant of the unpaid price. ‘The complaint should 
he dismissed. 

ORDER 

The complaint is dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person. This order shall become effective 20 days after its 
date. 


(A. D. 1158) 


DUNN-JARSON COMPANY v. S. S. COACHMAN & Sons. PACA Doc. No. 4500. De- 
cided February 6, 1946. 


Breach of Contract—Insuflicient Proof of Damages—Nominal Damages 


The price paid by complainant in replacing tangerines which respondent failed 
to deliver under the contract, complainant not having claimed special 
damages, is admissible only as tending to show the market value of the 
fruit purchased by complainant 9 days after the contract was breached, 
and therefore such price is not competent evidence of complainant’s dam- 
age since it is not properly related as to time of the breach of the con- 
tract. If the buyer fails to prove the market price at the time and place 
of delivery, or some other appropriate measure of damages, only nominal 
damages can be recovered. 


Contracts—Failure of Seller to Deliver on Executory Contract— 
Inclement Weather 


Where the contract of sale was executory and related to unidentified com- 
modity (tangerines) so that any commodity of the kind and quality stipu- 
lated in the contract could be delivered, the seller assumed an absolute 
liability to make delivery and was not excused from non-performance by 
the happening of unforseen events such as freezing and inclement weather, 
and since the seller failed to provide against such contingencies in its 
contract, it was its duty to go into the open market, if necessary, to 
obtain the goods to fulfill its contract. 


Contracts—Agent’s Authority. —Confirmation of Sale 


Where respondent stated that it never agreed to a certain stipulation in the 
broker’s standard memorandum of sale, and alleged that the broker had 
no authority to insert such a stipulation, and the record failed to disclose 
that respondent made an immediate objection to the provision upon re- 
ceipt of the broker’s Memorandum of sale, the broker’s memorandum of 
sale must be considered as a correct statement of the contract between 
the parties. 


Replacement Purchase—Effect of Failure to Claim Special Damages 


Under a contract of purchase and sale of tangerines, where the seller failed 
to deliver the goods, it was not necessary for the buyer to go into the 
open market and purchase other tangerines, since it did not claim special 
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damages and there was an available market for tangerines at the time 
and place of delivery. Complainant (buyer) could have recovered from 
the respondent (seller) the difference between the contract price and the 
market price at the time and place the fruit ought to have been delivered. 


’. John A. Duncan, of Detroit, Michigan, for complainant. McMullen, Mc- 
Mullen, & Pogue, of Clearwater, Florida, for respondent. Miss Lenore H. 
Langford, Examiner, 


Decision by Thomas J. Flavin, Judicial Officer. 



















PRELIMINARY STATEMENT 

3y formal complaint filed March 20, 1945, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.) 
complainant seeks to recover an award of reparation because of re- 
spondent’s failure to deliver a carload of tangerines, in accordance 
with the terms of the contract entered into by complainant and re- 
spondent. Complainant alleges that the respondent sold to the com- 
plainant a carload of tangerines at an agreed price, f.o.b. Florida 
shipping point, to be shipped on December 13, 1944, but that re- 
spondent failed, refused and neglected to ship the tangerines and 
thereafter advised the complainant that the tangerines would not 
be shipped unless complainant paid a price higher than that pro- 
vided for in the contract of sale; that as a result complainant was 
forced to and did purchase on December 27 a carload of tangerines 
of a grade comparable to that contracted for in replacement of th» 
car respondent failed to ship. Complainant claims as damages the 
difference between the original contract price and the cost of the 
replacement car. 

Respondent, answering, admits contracting to sell to complainant 
a carload of tangerines, and that shipment was to be made Decem- 
ber 13, 1944, but states that it is not obligated to complainant for 
the reason that there was never a meeting of the minds between 
complainant and respondent with reference to the original confirma- 
tion of the order; alleges that because of inclement and freezing 
weather conditions “prevalent in the place of shipment” respondent 
was unable to ship the car December 13 and so advised the broker; 
that respondent was further prevented from shipping by reason 
of the action on December 18 of the Growers Administrative Com- 
mittee of the Federal Marketing Agreement declaring a “picking 
holiday” from December 19 to December 29; denies that respondent 
ever requested from the complainant a higher price than that provided 
by the original contract; alleges that on December 29 respondent 
agreed to reduce the original price 10c¢ per box, but that this was 
rejected by complainant who demanded a reduction of 17¢ per 
box to conform to the new OPA ceiling price, admits that a car 
of tangerines was purchased by complainant on December 27, but 
denies that complainant was forced to or did purchase the car in 
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replacement of the car contracted to be sold by respondent to com- 
plainant; denies that respondent owes complainant the amount 
claimed or any sum whatsoever, and denies that respondent has 
violated section 2 of the act. The respondent failed to file an answer- 
ing statement to complainant’s opening statement of facts. In the 
absence of this statement, respondent’s answer to the complaint, 
and the papers filed in connection therewith, will be considered as 
his answering statement. Copies of the complaint and the report 
of investigation were served on respondent on June 9, 1945. A 
copy of the report of investigation was served on complainant's 
June 11, 1945. 
FINDINGS OF FACT 

1. The complainant is a partnership composed of Jacob S. Dunn, 
Carl A. Jarson and Joseph Zerilli, doing business as Dunn-Jarson 
Company, whose post office address is 7201 West. Fort Street, De- 
troit, Michigan. 

2. Respondent is a partnership composed of Hugh H. Coach- 
man and Samuel C. Coaehman, doing business as S. S. Coachman 
& Sons, whose address is Clearwater, Florida. 

3. On or about December 8, 1944, respondent by contract. in 
writing sold to complainant a carload of tangerines consisting of 
60 percent’ Log Cabin brand and 40 per cent Colony brand, at $2.26 
per box, f.o.b. Florida shipping point. Shipment was to be made 
December 13, 1944. The contract was negotiated by the W. A. 
White Brokerage Company of Detroit, Michigan, which acted as 
agent for both complainant and respondent. The contract is evi- 
denced by a broker’s standard memorandum of sale, dated Decem- 
ber 9, 1944, and containing a provision not mentioned in the ex- 
change of wires between respondent and the broker to the effect 
that the sale was “on basis of arrival within tolerance for decay.” 

4. The respondent failed to ship the tangerines on December 
13, and failed to ship on December 18 in accordance with the 
amended agreement, complainant having first agreed to a postpone- 
ment of the shipping date to December 16 and finally to Decem- 
ber 18, 

5. On December 27 complainant purchased a car of tangerines 
alleged to be in replacement of the car which respondent failed to 
ship. This car contained 855 boxes of Apco brand tangerines and 
were purchased at $2.5714 f.o.b. shipping point, an increase of 3114¢ 
per box above the contract price. The tangerines, a straight No. 
2 grade, were shipped from Florida on December 21 in car FGE 
34774. 

6. On December 29 complainant and respondent attempted to 


negotiate a new agreement at a reduced price in view of lowered 


c 
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OPA ceiling prices. No agreement was reached, however, by the 
parties and the tangerines were not shipped. 
7. The complaint was filed on March 20, 1945, and within the 


statutory period allowed for the filing of reparation complaints 








under the act. 





CONCLUSIONS 
Respondent’s claim that there was never a meeting of minds with 
reference to the confirmation of the contract of sale is based upon 
the stipulation in the broker’s standard memorandum of sale that 
the sale was “on basis of arrival within tolerance for decay.” which 









special agreement respondent states was inserted by the broker 
without authority of the respondent and to which respondent never 
agreed. Nowhere in the record does it appear that respondent ob- 
jected to this provision in the contract upon receipt of the broker’s 
memorandum of sale or the broker’s telegram of December 9 which 








stated that the specification had been overlooked. In the absence 






of an immediate objection by the respondent. the broker’s memo- 





randum of sale must be considered as a correct statement of the 
contract. Jahle & Steinberg Co.v. S. A. Fields & Co.. et al.. 3 A. D. 
S64. 

While respondent avers that its failure to deliver the tangerines 
was due to causes over which it had no control, viz.. inclement and 








freezing weather. plus a “picking holiday” said to have been made 
effective under the marketing agreement and order (7 CFR, Cum. 
Supp. 913.0 ef seq.) regulating the handling of Oranges, Grapefruit 
and Tangerines grown in the State of Florida,.! those circumstances 
do not excuse or make unnecessary performance of the contract. 
The general rule regarding failure to deliver by the seller on an 









executory contract is stated in 23 RCL. 264: 






“Where the contract of sale is executory and relates to unidentified 
property, so that any property of the kind and quality stipulated may 
be delivered, the seller assumes an absolute liability to make delivery 
and is not excused from non-performance by the happening of un- 
foreseen events and accidental causes preventing his filling the con- 
tract in the manner he may have contemplated. This is in pursu- 
ance of the general rule that where a person absolutely contracts to 










do a certain thing not impossible or unlawful at the time, he will not 
be excused from the obligations of the contract unless the perform- 
ance is made unlawful or is prevented by the other. party; neither 
inevitable accident nor even those events denominated acts of God 








will excuse him, and the reason given is that he might have provided 





against them by his contract.” 





There was nothing to prevent the respondent in this proceeding 
from providing in its contract against the contingency of adverse 








1 This regulatory program is effective under the Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 1940 ed. 601 et seq.). 
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weather. Not having done so, its contract appears unconditional 
and unqualified, and it should have gone into the open market if 
necessary and obtained the goods to enable it to fulfill its contract. 
Markman Produce Co. v. East Baton Rouge Parish Farm Bureau, 
PACA Docket No. 2498, S. 1728. Moreover, respondent’s allega- 
tion that a “picking holiday” was declared by the Growers Ad- 
ministrative Committee under the marketing agreement and order 
program is not supported by the evidence. Official notice is taken 
of the fact that the committee, under the regulatory program, has 
no authority and did not attempt to declare “picking holidays” or 
otherwise regulate the harvesting or marketing of tangerines. The 
Secretary of Agriculture is, however, empowered under the mar- 
keting agreement and order to regulate, by grades or sizes, the mar- 
keting of such tangerines in the current of interstate commerce or 
commerce with Canada, or so as directly to burden, obstruct, or 
affect any such commerce. In accordance with the provisions of 
the marketing agreement and order, for the purpose of tending to 
effectuate the declared policy of the Agricultural Marketing Agree- 
ment Act of 1937, as amended, the Secretary of Agriculture regu- 
lated, by grades and sizes, the marketing of tangerines during the 
period from 12:01 a.m., December 22 to December 30, 1944. The 
regulation was intended to limit shipment during the post-holiday 


périod to tangerines of the most desirable grades and sizes, and 
grew out of the marketing situation which saw heavy pre-holiday 
shipments that flooded terminal markets to such an extent that it 
resulted in a rapid decline of consumer demand. It was reported 
by the Growers Administrative Committee around December 9 that 
there were an estimated 4,348 cars of Florida tangerines remaining 
available for interstate shipment after December 2, 1944. 


It would appear, therefore, that there was no legal reason for 
respondent’s failure to ship the tangerines. The record, in fact, 
shows that respondent did ship fruit on December 13 as well as 
the week following, to other buyers, and it would seem from the 
foregoing that a car of tangerines could have been obtained on the 
market by respondent in order to enable it to fulfill the terms of 
the contract. It is concluded that respondent’s failure to deliver 
a carload of tangerines to complainant in accordance with the terms 
of the contract was without reasonable cause and was a violation 
of section 2 of the act. 

The replacement purchase by the complainant was not made until 
9 days after the amended contract was breached by respondent. 
Complainant, in its opening statement of facts, states that it agreed 
to an alteration of the original contract as to date of shipment, 
first, to December 16, and finally, to December 18, 1944. When 
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s 
the respondent failed to ship the tangerines on December 18 and 
reported suspended pickings to the broker, complainant “on or 
about December 21st, 1944, ... made inquiries among other regular 
sources of supply” to obtain a carload of Florida tangerines in re- 
placement of the car respondent failed to ship. Although Decem- 
ber 18 was the last date agreed to by complainant for shipment 
of the tangerines, and although complainant considered the con- 
tract breached, as shown by its wire to respondent on the 20th de- 
manding payment of $415 “which represents the actual profit we 
could have made had you shipped the car per agreement,” com- 
plainant apparently did nothing for three days relative to pro- 
curing a replacement car. 

The rule that, the seller having failed to deliver the goods, the 
luyer in order to mitigate damages must exercise reasonable dili- 
gence in attempting to obtain the goods elsewhere, does not apply 
where the goods have a market value at the time and place of de- 
livery and the buyer does not propose to prove special damages. 
(Goldfarb v. Campe Corp. 184 N.Y.S. 583). So, if the case is one 
where the ordinary rule of damages would apply, the buyer is not 
compelled or required to go into the market and repurchase at the 
market price in order to recover the difference between the con- 
tract price and the market price, since no advantage would accrue 
to the seller by reason of such purchase. (Pennett v. Hatfield, 222 
P (Kan.) 61). But, should the buyer elect to make a replacement 
purchase, he may use the replacement-purchase price as evidence 
of market value at the time when the produce ought to have been 
delivered, only if he purchases promptly. (Mogé/ensky, et al v. 
Abramson, ct al, 164 N.Y.S. 700: Conner, ete., Co. v. Gora Mills, 
173 N.Y.S. 265). 

The record indicates that the complainant in this case was ap- 
prised of the breach on the day it occurred, December 15. Applying 
the general rule, it was not necessary for complainant to go into 
the market and purchase other tangerines, since there was an avail- 
able market for tangerines at the time and place of delivery. Since 
complainant does not claim special damages, the general rule as to 
the measure of damages for a failure to deliver the goods applies: 
it could have recovered from the respondent the difference between 
the contract price and the market price at the time the fruit ought 
to have been delivered, that is,-on December 18. (@oldfarb v. 
Campe Corp., supra). But the complainant seeks an award of dam- 
ages based upon the difference between the contract price and the 
price paid by it for a replacement car of tangerines nine days after 
respondent’s failure to deliver, without submitting evidence that 
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the price paid was not in excess of the market price on Decem- 
ber 18, the date delivery was to have been made. 

In Zhomas Caito Sons, Inc. v. Babson Park Citrus Growers Assn., 
2 A. D. 369, it was said that the purchase of grapefruit and oranges 
at least eight days after complainant was informed that respondent 
would not deliver the fruit, during which period there was a rise 
in the market price of such fruit, is not a proper basis for the 
computation of damages for failure to deliver the fruit as agreed, 
and the complaint was dismissed. 

There is no proof in the record with respect. to the market price 
of these tangerines on December 18, the date they should have 
heen delivered. As a matter of fact, the only showing as to market 
price is complainant’s statement that, “in making this replacement 
purchase, he was required to and did pay an excess of 3114¢ per 
half box over and above the contract price of $2.26 per box, and 
thereby sustained a loss of $269.33... .” This evidence is ad- 
missible only as tending to show the market value of the No. 2 
grade of tangerines purchased by complainant nine days after the 
contract was breached (Sawyer v. Eaton, 293 Fed. 898), and there- 
fore is not competent evidence of complainant’s damage, since it 
is not properly related as to time of the breach of the contract. 
(Dominey v. Johnson-Brown Co., 123 So. (Ala.) 52). If the buyer 
fails to prove the market price at the time and place of delivery, 
or some other appropriate measure of damages (such as special 
damages), only nominal damages can be recovered. (5 Williston, 
Contracts (Rev. Ed. 1937) §$ 1384; see also, JZarman et al. v. Wash- 
ington Fuel Uo., 81 N.E. (Il.) 1017). It must be concluded that, 
because of complainant’s failure to establish the proper measure of 
damages by competent evidence of the market price as of the date 
of respondent’s breach of the contract, only nominal damages may 
be awarded in this case. 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
to the complainant the sum of $1.00, as nominal damages. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment and as to service 
on the parties, this order shall become effective 20 days after its 
date. 
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(A. D. 1159) 
PACA Doc, No. 4464.* Decided February 12, 1946. 


Dismissal of Complaint Upon Motion of Complainant 


Complaint for reparation dismissed with prejudice prior to the oral hearing 
on complainant’s motion. 


Vessrs. Jeter & Earhart, of Kansas City, Missouri, for complainant. Mr. 
Clarence B. Smith, of El Centro, California, for respondents. Mr. F. W. 
Woodley, Examiner. 


Decision by Thomas J. Flavin. Judicial Office ?. 
ORDER OF DISMISSAL 
Complainant filed a complaint against respondents under the Per- 
ishable Agricultural Commodities Act, 1920 (7 U.S.C. 1940 ed. 499a 
et seq.) and each of the respondents answered. Prior to noticing 


the proceeding for hearing, a motion was filed by complainant re- 


questing that the proceeding be dismissed with prejudice. In accord- 
ance with the motion and since neither of the two answers contained 
a counterclaim, the proceeding is dismissed. 

Service hereof shall be made upon the parties. 


(A. D. 1160) 


SCHULTZ BROKERAGE Co. v. HorrMAN BANANA Co. PACA Doe. No. 4425. De- 
cided February 18, 1946. 


Rejection Without Reasonable Cause—Basis of Sale 


Where complainant orally sold and delivered to respondent potatoes which 
respondent rejected because of long sprouts, it is held that the purchase 
and sale was made on the basis, not of a grade as claimed by respondent, 
but on the inspection certificate made at shipping point which showed 
long sprouts, and therefore, the rejection was without reasonable cause 
for which reparation is awarded to complainant. 

Merchantibility of Produce 


Old potatoes will show sprouts in May and they cannot be considered worth- 
less simply because they show sprouts. 


Schultz Brokerage Co., of Kansas City, Missouri, complainant, pro se. Naman, 
Howell & Boswell, of Waco, Texas, for respondent. Mr. Morris C. Hankins, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 
“On July 19, 1944, the complainant, Schultz Brokerage Company, 
filed a complaint under the provisions of the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a ef seq.), alleg- 
ing that the respondent, Hoffman Banana Company, had caused it 
to suffer a loss of $811.86 on a carload of potatoes sold to the re- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.— Ed. 
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spondent on or about May 10, 1944. The complainant alleges that 
the contract of sale of one carload of Wisconsin Cobbler potatoes 
was made orally by telephone conversation with the respondent and 
that the price agreed upon was for delivery of the potatoes at Waco, 
Texas. The allegations in the complaint are not clear as to the grade 
and quality of potatoes contracted for: however, there is a state- 
ment in the complaint to the effect that the potatoes shipped to the 
respondent at the designated destination were in compliance with 
the contract of sale. The complainant further alleges that upon 
arrival of the carload of potatoes at destination, the respondent 
refused to accept the shipment and the complainant was compelled 
to find another purchaser. The shipment was then consigned to 
the Texas Commission Company, at Waco, Texas, for respondent’s 
account, and most of the potatoes were finally dumped by consignee 
company when it was determined that the potatoes were then unfit 
for human consumption. 

The wired informal complaint sent to the Fruit and Vegetable 
Branch on May 15, 1944, shows more clearly complainant’s version 
of the sale. Complainant stated therein that Hyman Hoffman, who 
does business under the name of Hoffman Banana Co., telephoned 
May 10 inquiring about cheap potatoes; that complainant offered 
a carload of U. S. No. 2 Colorado White potatoes at $3.40 delivered 
which respondent would not consider because the price was too high; 
that complainant then offered him a car of Wisconsin Cobblers, 
which originally graded “Commercial” at shipping point, for $1.75 
and Hoffman requested a Federal inspection for condition which 
was secured for him the same day, and after the inspection report 
was read to Hoffman he offered to purchase the shipment at $1.60. 
The sale was then confirmed by complainant’s wire reading as fol- 
lows: “Okay confirm 55028 Wisconsin Cobblers showing sprouts 
1.60 delivered. Thanks.” 

The respondent, in its answer, admits the purchase of one car- 
load of Wisconsin Cobbler potatoes, but denies that the complainant 
shipped the kind and quality of potatoes agreed upon in the oral 
contract of sale. The answer alleges that the potatoes offered for 
sale were represented by the complainant as being 80 percent U. S. 
No. 1 Government inspected, showing sprouts, suitable for table use, 
but the potatoes were misrepresented because when delivered they 
showed sprouts so long as to be protruding through the sacks and 
absolutely worthless for human consumption, The answer denies 
that the complainant ever communicated by telephone or otherwise 
the condition of the potatoes as shown in the Federal inspection 
certificate made at Kansas City, Missouri, the point from which the 
shipment was diverted to respondent. The answer further alleges 
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that the respondent did not know of the condition of the potatoes, 
as disclosed by that inspection, until after the shipment arrived at 
destination and was rejeeted by respondent. 

An oral hearing was held in Waco, Texas, on July 23, 1945. The 
examiner, upon request, introduced in evidence the deposition of 
Sam M. Schultz, one of the partners of the Schultz Brokerage Co. 
Schultz stated that respondent was advised at the time of sale that 
these potatoes had long sprouts on them. He further stated that 
the potatoes were priced much under the prevailing prices of even 
lower grade potatoes because of the sprouts but that they were still 
edible and fit for human consumption. Hyman Hoffman appeared 
in person at the hearing and his testimony was a restatement of the 
facts alleged in the answer to the complaint. 
FINDINGS OF FACT 

1. Complainant is a partnership consisting of Sam M. Schultz, 
Sonia Schultz, and Sam M. and Sonia Schultz, trustees, doing busi- 
ness as Schultz Brokerage Company, whose address is Kansas City, 
Missouri. 

2. Respondent is an individual, Hyman Hoffman, doing business 
as Hoffman Banana Co., whose address is Waco, Texas, and, during 
the time of the transactions herein involved, was licensed under 
the act. 

3. On May 10, 1944, complainant sold to the respondent, in inter- 
state commerce, one carload of Wisconsin Cobbler potatoes then on 
track at Kansas City, Missouri. The agreed purchase price for the 
potatoes was $1.60 per hundred pounds delivered at Waco, Texas, 
or a total sum of $720.00. 

4. The potatoes were federally inspected at Kansas City on May 
10,1944. They were mostly fairly firm to firm, some slightly soft 
and spongy with nearly all stock showing sprouts generally ranging 
from 1 to 7, mostly 2 to 5 inches in length, and protruding through 
many sacks from 1 to 6 inches. There was an average of 1 percent 
Dry Type and 1% of 1 percent Wet Type Fusarium Tuber Rot. 
Complainant informed respondent of the results of the inspection 
prior to the latter’s agreement to purchase. 

5. On May 10, 1944, complainant shipped from Kansas City, 
Missouri, car URT 55028 loaded with 450 sacks of potatoes. The 
car was ordered diverted to Hoffman Banana Company, Waco, 
Texas, with instructions to the carrier to allow inspection upon 
arrival. 

6. The carload of potatoes arrived at destination on May 13, 
1944, and, on the same date, the respondent was notified of its ar- 


rival, 
7. On May 13, 1944, the respondent wired the complainant re- 
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jecting the carload of potatoes on the grounds that the potatoes did 
not meet contract specifications in that same were not 80 percent 
U. S. No. 1. with a few spotted (sacks) and also stating that they 
were junk and not fit for human consumption. Respondent denied 
that it had been furnished with Federal inspection made at Kansas 
City, Missouri, and advised Federal inspection at destination was 
being requested. 

8. Federal inspection certificate made at Waco, Texas, on May 
16, 1944, states that the stock failed to grade U. S. No. 1 on account 
of grade defects'in excess of tolerance. The condition of the pota- 
toes was fairly firm to slightly soft. Practically all the potatoes 
were sprouted with sprouts generally ranging from 2 to 6 inches in 
length and many broken-off sprouts were 8 to 10 inches long. Dry 
type Fusarium Tuber Rot, mostly in advanced stages, was found in 
most sacks, ranging from 1 percent in some to 4 percent in others, 
and averaging | percent. 

9. After rejection by respondent, complainant ordered that the 
carload of potatoes be consigned to ‘Texas Commission Company, 
Waco, Texas, for disposal on a commission basis. The attempt to 
dispose of the potatoes in this manner resulted in a net loss to com- 
plainant of $91.86. The total damage sustained by complainant 
amounted to $811.86. 

10. The complaint was filed on July 19 1944, which was within 
nine months after the cause of action accrued. 

CONCLUSIONS 

Complainant alleges that in the telephone conversation initiated 
by Hoffman, the latter requested a Federal inspection and that the 
potatoes were sold to respondent on the basis of the certificate which 
was read to Hoffman. The record shows that a Federal inspection 
was made of the carload of potatoes on the same day that the parties 
engaged in their telephone conversation, which tends to support 
complainant’s allegations. After the agreement was made between 
the parties, complainant sent a wired confirmation to respondent 
which did not contain any specifications as to grade and quality 
other than “showing sprouts.” Since this wire was sent immediately 
after their telephone conversation, it is some evidence of their under- 
standing. J*urthermore, no objection was received from respondent 
that the wire did not fully or correctly set forth the terms of the 
oral agreement. 

Complainant listed a number of other carloads of similar potatoes 
sold between May 8, 1944, and May 25, 1944, and shipped from 
northern points to purchasers in Texas and surrounding States. 
The prices refigured on a Waco delivered basis ranged from $1.70 
to $2.51. All of these carloads were said to have been federally in- 
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spected at Kansas City and all showed sprouts varying from 14” to 
7” in length, and averaging 114” to 4”. To some extent these sales 
show the kind of potatoes the parties must have had in mind at the 
time of their agreement, and further that sprouted potatoes are mer- 
chantable produce. The Branch reviewed the official market reports 
for May 10, 1944, and found, as stated in the report of investigation, 
that at Chicago, Illinois, track sales, carlots outweight and invoice 
weight, Commercial grade Cobblers were quoted at $2.20 per ewt. 
and badly sprouted shipments from 75 cents to $1.25. At Kansas 
City, Missouri, North Dakota Commercial grade Cobblers were 
cuted at $2.50 per ewt., and at Fort Worth, Texas, the prices for 
U. S. No. 2 potatoes ranged from $2.25 per ewt. for U. S. No, 2 
Colorado Brown Beauties to $3.80 per ewt. for U. S. No. 2 washed 
Russets. 

The United States Standards For Potatoes contains six classifica- 
tions for potatoes, U. S. Fancy, U. S. Extra No. 1, U. S. No. 1, U.S. 
Commercial, U. S. No. 2, and unclassi ‘ed. Respondent testified that 
the potatoes purchased from complainant were represented as grad- 
ing SO percent of U. S. No. 1, which is approximately the same as 
U. S. Commercial. Since respondent purchased the potatoes at a 
price which was considerably less than the prevailing market prices 
for even U.S. No. 2 grade potatoes, complainant would hardly rep- 
resent them as being 80 percent of U. S. No. 1 at the time of sale. 

Respondent also contends that due to the long sprouts the pota- 
toes were unmerchantab‘e and not fit for human consumption. It is 
well recognized that old potatoes will show sprouts in May and they 
cannot be considered as worthless simply because they show sprouts. 
The report of the Texas Commission Co. dated June 13, 1944, 31 
days after the rejection, shows that most of the potatoes were 
dumped. The report goes on to say that there was no market for 
this quality of potato in that section of Texas and that other whole- 
sale dealers in Waco had shipments which met a s:milar fate. 

The only evidence submitted by respondent in rebuttal was the 
oral testimony of Hymie Hoffman. It is believed that the allegations 
set out in complainant’s formal and informal complaints are sus- 
tained by the evidence. Therefore, respondent’s rejection was with- 
out reasonable cause in violation of section 2 of the act, for which 
reparation should be awarded complainant with interest and the 
facts and circumstances should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to the complainant, $811.86, with interest at 5 percent per 
annum from May 15, 1944, until paid. 
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The facts and circumstances, as set forth herein, shall be published. 
Copies of this decision shall be served on the parties by registered 
mail or in person, and, except as to the date of payment and service 
on the partics, this order shall become effective 20 days after its date. 


(A. D. 1161) 
WISHNATSKI & NATHEL v. Louis TAytor & Sons, INc. PACA Doc. No. 4520. 
Decided February 18, 1946. 
Failure to Pay—Joint Account Agreement—Failre to Account and 
. Pay as Constituting Violation of Act 


Where respondent’s checks, payable to complainant, covering amounts due the 
latter for produce sold on joint account basis were dishonored by re- 
spondent’s bank on account of “no funds,’ and respondent stated that 
its failure to pay was not wilful, it is held that respondent’s fai'ure to 
make prompt payment of amounts due complainant under their jo’nt 
account agreement entitles complainant to an award of reparation as more 
failure or refusal to account and make full payment constitutes irre- 
spective of the buyer’s lack of wilfulness or bad faith, a violation of sec- 
tion 2 of the act. 


Effect of Admission by Respondent of Al'egatiors in Complaint— 
Request for Extended Reparation Period Denied 


Where respondent admits the allegations of the complaint, but avers that its 
violation of the act was not wilful and flagrant ‘within the meaning and 
sense of the act,” and prays that the reparation period be extended to 
enable it to meet the indebtedness, it is held that there is nothin: sub- 
stantial in the record to indicate that continued operations by respondent 
would prove any more favorable in the future than they have been in 
the past. 


Joseph H. Epstein, of Brooklyn, New York, for complainant. Low's Tay- 
lor & Sons, Inc., of Boston, Massachusetts, respondent, pro se. Miss Lonoce 
H. Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

The formal complaint, {led on August 24, 1945, under the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499 a 
et seq.) by Wishnatski & Nathel of New York, New York, complain- 
ant, against Louis Taylor & Sons, Inc., Boston, Massachusetts, re- 
spondent, alleges a failure on the part of the respondent to make 
prompt payment to complainant of a balance of $7,040.93 claimed 
to be due on eight cars of cauliflower, lettuce, and broccoli shipped 
by complainant to respondent during May 1944 for handling on a 
* joint account basis. 

Respondent filed an answer to the formal complaint on October 1, 
1945, in which it states that, “there is no question that the respondent 
is guilty of a violation of the Perishable Agricultural Commodities 
Act. Nor can the respondent object to the issuance of a reparation 
order.” Respondent alleges that it did business with comp'‘ainant on a 
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joint account basis from January through June 1944, involving ap- 
proximately 90 carloads and truckloads of fruit and produce, the “de- 
livered cost” of which amounted to more than $133,000. Respondent 
further alleges that, “a*large portion of the merchandise was un- 
saleable by reason of deterioration and spoilage in transit,” and that, 
“none of this loss was recoverable from the transportation agencies, 
since they refused to accept the risk of any loss due to non-refrigera- 
ton or delay in transit because of wartime conditions.” Respondent 
states that the loss on the entire dealings with complainant over a 
period of six months amounted to between $28,000 and $29,000, and 
that most of this loss had to be absorbed by the respondent which 
was responsible for the handling charges and overhead. Respondent 













s‘ates in its answer that it is a small corporation with no financial 
reserve upon which it could fall back, and that, “financially insolvent 
though it was, it strugyled on in an attempt to recoup its losses and 
repay the complainant”: that “the officers worked for bare living 








expenses and succeeded in paying $3,000.26 to complainants.”  Re- 
spondent avers that its violation of the Perishable Agricultural Com- 
modities Act is not wilful and deliberate in nature and asserts its 
intention that it (the account) shall be paid eventually. It prays 
that the “reparation period” be a long one in order to enable re- 
spondent to meet the indebtedness, and states that “revocation of 
its license would destroy its capacity to do business, and, necessarily, 










any chance of complying with the reparation order.” 






A copy of the report-of investigation was served upon complain- 
ant on September 11, 1945. Copies of the report and the formal com- 







plaint were served on respondent September 12, 1945, 






FINDINGS OF FACT 

1. The complainant is a partnership composed of Harris Wish- 
natski and Dan‘el Nathel, doing bus'ness es Wishnatski & Nathel, 
whose business address is 313 Washington Street. New York, New 
York. 


2. Respondent is a corporation doing business under the firm 














name of Louis Taylor & Sons, Ine., whose post office address is 
1' North Side Faneuil] Market, Boston, Massachusetts. At the time 
of the transactions involved in this proceediny respondent was li- 







censed under the act. 






3. On or about May 15, 1944, in the course of interstate com- 





merce, complainant diverted to respondent at Boston, Massachusetts, 






to be sold by respondent on a joint account basis. a carload of cauli- 
fower, shipped from Guadalupe, California, on May 1, 1944, in car 
No. PFE 97723. and a mixed ear of broccoli and cauliflower which 
was shipped from Guadalupe on May 3, 1944, in car No. NWX 8629, 
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4. On or about May 17, 1944, complainant diverted to respondent 
at Boston, to be sold by respondent on a joint account basis, a car- 
load of cauliflower, shipped out of Santa Maria, California, on May 
5, 1944, in car No. PFE 52504; and on abtut May 20, 1944, com- 
plainant diverted to respondent at Boston, to be sold in like manner, 
a carload of lettuce, shipped from Salinas, California, on May 12, 
1944, in car No. PFE 44184. 

5. On or about May 28, 1944, complainant diverted to respondent 
at Boston, Massachusetts, to be sold by respondent on a joint ac- 
count basis, a carload of lettuce, shipped from Salinas, California, 
on.May 16, 1944, in car No. SFRD 35544, and a mixed car of broc- 
coli and cauliflower which was shipped out of Santa Maria, Cali- 
fornia, on May 9, 1944, in car No. PFE 76024. 

6. On or about May 24, 1944, complainant diverted to respondent 
at Boston, Massachusetts, to be sold by respondent on a joint ac- 
count basis, a carload of lettuce, shipped from Salinas, California, 
on May 15, 1944, in car No. SFRD 25687; and on the following day, 
May 25, complainant diverted to respondent, to be sold in like man- 
ner, another car of lettuce which had been shipped out of Salinas 
on May 20, in car No. PFE 76263. 

7. Respondent accepted the eight cars of produce described in 
the foregoing findings of fact upon their arrival at destination, sold 
the same, and rendered separate accountings to complainant for each 
car, showing the sum due complainant and attaching respondent’s 
check in each instance, made payable to complainant to cover the 
amount shown to be due. The check issued by respondent in each 
case was returned to complainant by respondent’s bank with the 
notation “no funds.” 

8. The aggregate amount due complainant, according to respond- 
ent’s accounting and the checks issued by it, is $10,011.19, less 
¢3 000.26, which was subsequently paid by respondent, leaving a 
total unpaid balance of $7,040.93 now due complainant. The checks 
made payable by respondent to complainant to cover this indebted- 
ness and which were returned to complainant unpaid by respondent’s 


bank are as follows: 


Date of Accounting For Car Numbered Amount 
June 5, 1944 PFE 52504 $ 1,427.21 

« 5, 1944 PFE 44184 1,100.26 

“* 5, 1944 PFE 97723 . 1,396.41 

“« 5, 1944 SFRD 35544 1,100.26 

“* 5, 1944 NWX 8629 1,520.16 

“ 12, 1944 PFE 76263 978.06 

“ 12, 1944 PFE 76024 1,420.10 

“ 12, 1944 SFRD 25687 1,098.73 


Total $10,041.19 
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9. The informal complaint was filed in this proceeding on No- 
vember 29, 1944, which was within the time allowed for the filing 
of reparation complaints under the act. 


CONCLUSIONS 

The record in this case discloses no question of fact to be deter- 
mined, there being no dispute between the parties. Respondent 
acknowledges the transactions and respondent’s liability, as alleged 
in the complaint; admits that it has violated the Perishable Agri- 
cultural Commodities Act, but avers that in view of the size and 
long period of the transactions, the great financial loss suffered by 
the respondent, its attempt to pay the account, and its intention that 
it shall be paid eventually, the violation is not a wilful and flagrant 
one “within the meaning and sense of the act.” Section 2 of the act 
provides: 

“It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce ... (4) For any commission mer- 
chant, dealer, or broker to... fail or refuse truly and correctly to 
account and make full payment promptly in respect of any transac- 


tion in any such commodity to the person with whom such transaction 
i RR hc. 


Section 7 of the act authorizes the issuance of a reparation order, 
after hearing, if it is determined that the commission merchant. 
dealer, or broker has violated “any provision” of section 2 of the act. 
The transactions involved in this proceeding are within the scope of 
the act, and the failure “to account and make full payment promptly” 
was a violation of section 2 of the act for which the complainant is 
entitled to an award of reparation.! 

While respondent has requested a long period in which to pay the 
reparation, there is nothing substantial in the record to indicate that 
continued operations by respondent would prove any more favorable 
in the future than they have been in the past. 


ORDER ; 

Within 20 days from the date of this order respondent shall pay 
to the complainant, as reparation, the sum of $7,040.93, with interest 
thereon at 5 percent per annum from June 12, 1944, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, ¢xcept as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


1A mere failure or refusal to account and make full payment constitutes, irrespective of 
the buyer’s lack of wilfulness or bad faith, a violation of section 2 of the act. Spill 
man V. Brumby Fruit and Produce Company, PACA Docket No. 2943, S. 2076. 
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(A. D. 1162) 


THE S. A. GERRARD COMPANY v. PETER MArrori’s Sons, INc. PACA Doc. No. 
4400. Decided February 25, 1946. 


Failure to Pay Purchase Price—Lack of Implied Warranty after Inspection— 
Damages 


Where respondent's agent inspected and accepted the lettuce at the time of 
purchase, the respondent’s contention that the lettuce at destination was 
not in suitable shipping condition is untenable and reparation is awarded 
complainant for the amount of the purchase price. 


Avoidance by Principal of Contract Made by Agent 


Where the seller, through a packer, sold five carloads of lettuce to the buyer 
-and the packer included some of its own lettuce in the last car, the con- 
tract of sale is not avoidable by the buyer on the ground that its agent 
had an agreement with the packer for sharing in the profits of the pack- 
er’s own lettuce, as the buyer’s agent was not aware that lettuce in which 
he had an interest had been included in the last carload. 


The S. A. Gerrard Company, of Cincinnati, Ohio, complainant, pro se. Mr. 
David Siskind, of New York, New York, for respondent. Mr. Raymond L. 
Dillman, Examiner, 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

The formal complaint in this proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.) 
was filed on July 138, 1944, by The S. A. Gerrard Company. 
Complainant alleges that on or about April 8 and April 5, 
1944, R. B. Wilson Company sold five carloads of complainant’s 
lettuce to respondent, Peter Martori’s Sons, Inc., acting through 
respondent’s buying agent Ben Kellerman. It appears from the 
complaint and exhibits that the sales were made at agreed prices 
per crate f.o.b. cash and accepted” at Arizona shipping point by 
respondent’s said agent after his inspection of the lettuce; that the 
lettuce was also inspected at loading point by a Federal inspector 
and was thereafter shipped to respondent at Chicago, Illinois, where 
on arrival of the cars respondent notified complainant of its refusal 
to aecept the lettuce as being in accordance with the contract of sale 
and that it had arranged for disposal of one carload at Chicago, 
had diverted one load to Boston, and one load to New York for sale 
but the consignees refused to accept; that the two carloads so di- 
verted, also the two carloads at Chicago, were abandoned to the car- 
riers; and that all of the rights and interest of the R. B. Wilson 
Company in and to the lettuce had been assigned to complainant. 
It is stated that the “matters and acts” alleged were in violation of 
section 2 of the act and that there is due and owing complainant 
from respondent $3,981. Complainant asks for reparation in the 
amount alleged to be due. 

Respondent answering admits purchase of the five carloads of 
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lettuce through Ben Kellerman from R. B. Wilson Company and 
that the cars were consigned to respondent at Chicago, and admits 
that the routing of the cars and ice instructions shown on the bills 
of lading were in accordance with respondent’s instructions. Re- 
spondent alleges that the lettuce was represented by the R. B. Wilson 
Company to be of good quality and condition and to grade 85 to 88 
percent U. S. No. 1; that the lettuce was not of good quality and 
condition and of the grade represented but was moldy and decayed 
and was not in suitable shipping condition; and that immediately 
upon arrival of the cars at Chicago and discovery of the condition 
of the lettuce respondent notified the Wilson Company of its rejec- 
tion of all of the lettuce except that contained in car PFE 23901 
which was sold at Chicago for the best prices obtainable. Respond- 
ent asks for a dismissal of the complaint. 

The parties have waived an oral hearing and in lieu thereof have 
submitted evidence in the form of depositions of witnesses and state- 
ments of fact in accordance with section 6 of the act. 

A copy of the report of investigation was served on the parties 
by registered mail on August 3, 1944. A copy of the formal com- 
plaint was served on respondent on the same date. 

An outline of the testimony of the witnesses will be limited to 
those phases of the case concerning which there is serious dispute. 
In support of the complaint Ben Kellerman testified, in part, that 
he inspected the lettuce in the shed of the R. B. Wilson Company 
at Tempe, Arizona, as it was being packed and also noticed lettuce 
that was being packed by shippers other than Wilson; that the let- 
tuce packed by Wilson was equal to and some of it was of better 
quality than the lettuce that was packed by other shippers; that the 
terms of purchase were f.o.b. cash, the price depending on the grade, 
size, and market on the day of purchase; that the weather at the 
time of packing was hot; that he was authorized to purchase lettuce 
of a grade lower than U. S. No. 1; that it was customary to purchase 
on the basis of “f.o.b. cash”; and that he had a financial interest in 
produce grown by the Wilson Company in that he would participate 
in the profits made during the fiscal year but that Wilson was not 
obligated to him in any way in connection with the purchase of the 
five carloads in question. 

R. B. Wilson identified himself as a grower and shipper who con- 
ducted business at Brawley. California, and at Yuma and Tempe, 
Arizona: that the five carloads of lettuce sold to respondent com- 
pared favorably with other lettuce shipped on the same dates; that 
after receiving authority from complainant’s manager to sell its let- 
tuce he instructed Ben Kellerman, who was acting as the selling 
agent of the Wilson Company, “to handle all” of the lettuce, which 
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included the five carloads described in the complaint; that all of the 
lettuce in the five carloads belonged to complainant except 205 crates 
in car PFE 96421 which belonged to R. B. Wilson Company; that 
all of the lettuce was grown in an area extending from three to eight 
miles south and east of Tempe; and that the lettuce was good and 
was cut and packed in the cars the same day that the cars were billed 
out. The witness listed all carloads that were packed and sold for 
the account of complainant and the Wilson Company during the 
period April 8 to and including April 6, 1944, totaling 12 carloads, 
which included the five carloads involved in the complaint. The 
witness stated further that he saw all of the lettuce as it was being 
loaded and that the quality and condition was very good; that Kel- 
lerman saw the lettuce and accepted it on the basis of the certificate 
of inspection for each car; and that Kellerman had a half interest 
in the 205 crates loaded in car PFE 96421 and that all lettuce grown 
by the Wilson Company during 1944 was handled by that company 
and Kellerman on a joint account basis. 

Stephen Martori testified that Kellerman was retained to purchase 
carload lots of lettuce during April 1944, and was instructed to buy 
only the best lettuce; that he was not authorized to buy for cash; 
that Kellerman did not inform respondent that he was also acting 
as selling agent for R. B. Wilson Company, and did not report that 
the lettuce was purchased on an “f.o.b. cash inspection and accept- 
ance” basis; that there is no custom that lettuce is sold “f.o.b. cash”; 
that respondent rerouted each of the five carloads shortly after they 
had left loading point; that the cars arrived at Chicago in average 
running time in view of the effect of the war upon the movement 
of freight during April 1944; that other cars of lettuce shipped from 
Arizona to Chicago under the same method of refrigeration and 
ventilation as was accorded the five carloads in question arrived in 
good condition; and that cars PFE 23901 and PFE 45237 arrived 
in Chicago April 10, car PFE 50952 arrived on April 11, car PFE 
96421 on April 13, and car PFE 75398 on April 14. Each carload 
was inspected by a Federal inspector at Chicago. One carload was 
sold and two carloads were abandoned to the carrier at Chicago. 
One of the two remaining carloads was forwarded to New York 
City, and one to Boston, where they were abandoned to the carriers. 
The witness identified several telegrams that were sent by respondent 
to Kellerman after arrival of the cars at Chicago, and stated that 
“by use of the terms ‘finest’ and ‘best’” he indicated and Kellerman 
knew that he meant the purchase of the best grades obtainable at 
shipping point, provided the lettuce would withstand shipment to 


Chicago and eastern markets. 
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FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is 902 
Dixie Terminal Building, Cincinnati, Ohio. 

2. Respondent is a corporation whose post office address is 338 
Washington Street, New York, New York, and during all of the 
period covered in the complaint was licensed under the act. 

3. In the month of April 1944 the R. B. Wilson Company of 
Phoenix, Arizona, was the agent of complainant and was authorized 
to sell its lettuce grown in the vicinity of Tempe, Arizona. 

4. On or about April 3, 1944, the R. B. Wilson Company, acting 
for complainant, sold three carloads of lettuce to respondent, acting 
through respondent’s buying agent Ben Kellerman. The lettuce was 
then being packed and loaded in cars PFE 50952, PFE 45287, and 
PFE 23901, at Tempe, Arizona, 318 crates in each car. Respondent’s 
said agent, Ben Kellerman, inspected the lettuce as it was being 
packed and purchased, and accepted the three carloads at loading 
point for respondent at $2.25 per crate f.o.b. Tempe, Arizona, plus 
$40 per carload for top ice, making the total price per carload 
$755.50. 

5. On April 5, 1944, the R. B. Wilson Company, acting for com- 
plainant, sold to respondent, acting through respondent’s buying 
agent Ben Kellerman, two additional carloads of lettuce being cars 
PFE 75398 and PFE 96421 at the agreed price of $2.75 per crate 
f.o.b. Tempe, Arizona, for 178 crates, and $2.50. per crate f.o.b. 
Tempe, Arizona, for 458 crates, plus $40 per carload for top ice, 
making the total price of $863.25 for car PFE 75398, and $851.25 
for car PFE 96421. Each carload contained 318 crates, of which 
205 crates in car PFE 96421 were owned by R. B. Wilson Company 
and Ben Kellerman jointly. Respondent’s agent inspected and ac- 
cepted the lettuce at loading point. 

6. The lettuce in the five cars was also inspected at loading point 
by a Federal inspector. On April 3, 1944, the lettuce in car PFE 
45237 graded approximately 85 percent U. S. No. 1. From 2 to 5 
percent of the heads were affected by Slimy Decay, averaging 2 
percent for the carload. 

7. The lettuce in cars PFE 23901, PFE 50952, PFE 75398, and 
PFE 96421, at time of loading graded 88 percent U. S. No.1. The 
heads affected by Slimy Decay ranged from 2 to 3 percent, averag- 
ing 1 percent for each carload. Defects for each carload averaged 
12 percent. 

8. The five carloads were consigned to respondent at Chicago, 
Illinois, the destination specified in the contract. 

9, The lettuce in cars PFE 50952 and PFE 45237 was inspected 
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by a Federal inspector at Chicago on April 11, 1944. The heads of 
lettuce in one of the cars (PFE 45237) were then affected by Soft 
Rot ranging from 20 to 45 percent, averaging approximately 36 
percent. In the other carload decay ranged from 15 to 45 percent, 
averaging approximately 34 percent. 

10. The lettuce in car PFE 23901 was inspected by a Federal 
inspector at Chicago on April 14. The heads affected by decay 
ranged from 5 to 40 percent, averaging approximately 25 percent, 
consisting of Bacterial Soft Rot. 

11. The lettuce in car PFE 96421 was inspected by a Federal 
inspector at Chicago on April 14, 1944. Heads affected by decay 
ranged from 20 to 60 percent, averaging approximately 40 percent, 
consisting of Bacterial Soft Rot. 

12. The lettuce-in car PFE 75398 was inspected by a Federal 
inspector in Chicago on April 15. The heads affected by decay 
ranged from 25 to 90 percent, averaging approximately 60 percent. 

13. On April 17, 1944, which was more than 24 hours after ar- 
rival of the last cars at Chicago, respondent wired the R. B. Wilson 
Company that the condition of the lettuce in car PFE 23901 was 
very bad and that it was being sold in Chicago to the best advan- 
tage; that the lettuce in the other four carloads was so poor it could 
not be disposed of in Chicago. One carload was forwarded by re- 
spondent to Boston and three carloads to New York City. All of 
the lettuce except that in car PFE 23901 was abandoned to the de- 
livering railroad carriers. Respondent received net proceeds of 
$28.02 from the lettuce disposed of at Chicago from car PFE 23901. 

14. During the month of April 1944, and prior and subsequent 
thereto, Ben Kellerman had a half interest in the lettuce grown by 
R. B. Wilson Company and at the end of the 1944 shipping season 
would participate in the earnings which were made on the joint 
account sales of such lettuce. This would include the 205 crates of 
lettuce grown by the Wilson Company that was placed in car PFE 
96421. Respondent was not appraised by Kellerman of the latter’s 
relationship with the R. B. Wilson Company. 

15. Prior to the transactions involved herein Kellerman was in- 
formed by R. B. Wilson of the R. B. Wilson Company that the 
company had been authorized by complainant to pack and sell let- 
tuce belonging to complainant. Kellerman purchased the five car- 
loads of lettuce believing that it was owned by complainant. 

16. The formal complaint was filed on July 13, 1944, and within 
nine months after the cause of action accrued. 


CONCLUSIONS 
Although not pleaded as a defense in the answer, respondent con- 
tends that Kellerman’s financial interest with the R. B. Wilson Com- 
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pany should have been disclosed at the time of purchase and ship- 
ment of the lettuce and since Kellerman had a secret interest in the 
transactions, respondent is not bound by the contract made by Kel- 
lerman. The question of interest having been raised in the evidence 
and argued by both parties, it will be considered as though pleaded. 

Both Kellerman and R. B. Wilson testified that the former had 
a half interest in the lettuce grown by the Wilson Company. Ap- 
parently Kellerman had no interest in the earnings of that company 
on the lettuce handled by it for complainant, Kellerman so stating 
in his deposition. The deposition of Wilson furnishes additional 
support though some of his statements are not entirely clear. Wil- 
son’s testimony does not, as contended by respondent, indicate that 
Kellerman had a half-interest in all the lettuce involved in this pro- 
ceeding. The evidence shows his financial interest was confined to 
the 205 crates of Wilson Company lettuce contained in the last car 
(PFE 96421). 

It is well recognized that an agent may not, either directly or 
indirectly, have an interest in the subject-matter of the agency unless 
he has made a full disclosure of every matter known to the agent 
which might affect the principal. Sims v. Hdenborn, 242 U.S. 131 
(1916). The doctrine is based on the idea of “closing the door of 
temptation to fraud and keeping the agent’s eye single to the rights 
and welfare of his principal.” Louisville Point Lumber Co. v. 
Thompson, 202 Ky. 303, 259 S.W. 345, 347 (1924). In Huneau v. 
Rieger, 16 S.W. 854, 859 (Mo. 1891), it was stated that “Any unfair- 
ness, any underhanded dealing, any use of knowledge not communi- 
cated to the principal, any lack of perfect good faith which equity 
requires, renders the transaction voidable, so that it will be set aside 
at the option of the principal.” This is the doctrine invoked by 
respondent. But is it applicable in this proceeding? The evidence 
indicates Kellerman was informed at the outset that the lettuce be- 
longed to complainant and was merely being packed by Wilson 
Company. In his deposition, Kellerman, when asked by respondent 
whether he was interested with R. B. Wilson Company in any 
transaction concerning the growing, shipping, purchase or sale of 
lettuce or of any other commodity on or about April 1944, stated 
he had a financial interest only in the produce grown by that com- 
pany. In a later inquiry as to his interest in the five carloads of 
lettuce shipped, Kellerman replied that he had none. These state- 
ments are not necessarily inconsistent. The implication is that, at 
the time of the taking of his deposition, Kellerman was still unaware 
that any lettuce grown by Wilson Company had been included in 
the shipments. Apparently, the 205 crates of lettuce grown by Wil- 
son Company were included because there was not enough of com- 
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plainant’s lettuce available to complete the load. 

In Louisville Point Lumber Co. v. Thompson, supra, it may be 
noted the agent was aware of his conflicting interest, and, because 
this knowledge which might have influenced his judgment was not 
disclosed to the principal, the agent’s actions were condemned. See 
also H. A. Spilman v. Thomas Ayoob, PACA Docket No. 1816, S. 
1069. The evidence in the present proceeding fails to disclose knowl- 
edge on the part of Kellerman that any of the lettuce involved was 
that in which he had a conflicting interest. Kellerman appears to 
have acted in good faith and without taking any undue advantage 
in making this contract on behalf of respondent. The prices involved 
were about the same as charged by other growers and paid by other 
buyers for comparable lettuce at those times. It is concluded that 
this defense raised by respondent is not sufficient to justify a repudi- 
ation of the contract. 

It is not deemed necessary, in the light of the foregoing, to go 
further and discuss the effect of respondent’s failure to reject within 
24 hours or its diversion of some of the shipments. 

Respondent states that the real question presented is “whether or 
not the lettuce was in suitable shipping condition at the time of 
shipment.” But such defense is not applicable where, as in this case, 
the buyer or his authorized agent inspects and accepts the com- 
modity. In the following cases inspection was made by the buyer 
or his agent and it was held that the effect of such inspection ex- 
cluded all implied warranties. Horvitz Bros. y. Rothstein & Sons, 
Ine., 2 A.D. 600; Miles-Conley Company, Inc. v. A. Troiano & Com- 
pany, Inc., 3 A.D. 34. 

It is concluded that since the lettuce was inspected and accepted 
at shipping point, respondent’s failure and refusal to pay the agreed 
price of the five carloads was, and is, in violation of section 2 of the 
act. Reparation should be awarded complainant accordingly and the 
facts and circumstances should be published. 


ORDER 

Within 20 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $3,981, with interest thereon at 
5 percent per annum from April 15, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 
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(A. D. 1163) 
™ PACA Doc. No. 4432.* Decided February 25, 1946. 
i Dismissal of Petition for Reargument 
ot : Petition for reargument dismissed where all matters of law and of fact raised 
na and relied upon by petitioner were considered in previous order. 
S. Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
l- Decision by thomas J. Flavin, Judicial Officer. 
a ; l 
‘Oo ORDER DISMISSING PETITION FOR REARGUMENT 
e ; In this reparation proceeding under the Perishable Agricultural 
d Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.), complainant 
. was awarded damages against respondent by order dated November 
t 30, 1945, and respondent’s counterclaim was dismissed (4 A.D. 946). 
E Respondent has filed a petition for re-argument. The grounds stated 
are as follows: 
O “a. The evidence and record does not justify the finding that the 
n complainant had sold to the respondent car WFEX 65789 f.o.b. * * * 
shipping point acceptance final. 
r E “b. The evidence and record does not justify the finding that the 
f : complainant sold the respondent a carload of tomatoes FGEX 15194 
B f.o.b. * * * acceptance final. 
: ; “ce. The evidence and record does not justify the finding that the 
P F alleged wires of confirmation from the agent did contain ‘acceptance 
; ; final.’ 
) ; “d. The evidence and record does not justify the finding that the 


printing of ‘* * * inspection and acceptance final’ is binding upon 
the respondent. 


“e. The evidence and record does not coincide with the Report of 
Investigation which definitely discloses that the wires from the agent 
do not convey the understanding that the purchases were made ac- 
ceptance final at * * *. 


“f The evidence and record does not justify the complainant’s posi- 
tion that there is a custom or usage that a sale f.o.b. * * * means 
acceptance final. 


“eg. That the evidence and record discloses that the merchandise, 
upon arrival in * * *, was not in suitable shipping condition origi- 
nally, all of which is substantiated by Exhibits 10 A and 10 B of the 
Report of Investigation. 


“h. The evidence and record definitely discloses that the purchases 
of the two cars were on a purely f.o.b. basis and the finding by the 
Secretary to the contrary was erroneous.” 


Petitioner also states that, (1) the facts found in the decision of 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed, 
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November 30, 1945, are contrary to the findings made in a prior 
decision, and (2) the decision that the sale was “* * * acceptance 
final is without any foundation and was erroneous.” 

The rules of practice (10 F.R. 2209 et seg.) specifically provide 
in section 47.24 (a) that if the Judicial Officer “concludes that the 
questions raised by the petition have been sufficiently considered in 
the issuance of the order, he shall dismiss the petition without service 
on the other party.” ; 

In the previous decision cited by respondent in its petition for 
reargument, the same question was involved as in the instant pro- 
ceeding: Was “* * * acceptance final” one of the terms of the con- 
tract? There the contract was entered by the parties, through a 
broker, by long distance telephone. It was found that the testimony 
of the broker and the other evidence failed to support the seller’s 
contention that the basis of the sale was “* * * acceptance final” 
and it was held that the tomatoes were bought while in transit, 
f.o.b. shipping point (3 A.D. 108 (1945)). 

In the present proceeding, the respondent’s agent personally pur- 
chased the tomatoes from the complainant and, in fact, inspected 
one of the two carloads. The testimony of the agent and other evi- 
dence sufficiently justified the conclusion that the contract was on 


a * * * acceptance final basis. The difference between the two deci- 


sions is one of fact. 

As stated in the decision of November 30, the controlling ques- 
tion seems to be whether respondent’s agent acted within the scope 
of his authority in buying the tomatoes on the basis of * * * ac- 
ceptance final. Respondent admitted in its answer that Jack Harris 
was its buying agent but denied that he had authority to purchase 
on the basis stated. This issue was considered, discussed, and re- 
solved in complainant’s favor, 

Since it is concluded that the decision to which the petition is 
directed is not contrary to the prior decision referred to by petitioner 
and it appears that the questions relied upon by petitioner for re- 
argument were sufliciently considered in the decision of November 
30, 1945, the petition is dismissed without making prior service on 
complainant. 

This order and the order of November 30, 1945, shall become effec- 
tive 20 days after the date hereof. 

Service hereof shall be made on the parties. 
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J. D. BARNEs v. BonIFACIO SALAZAR. PACA Doc. No. 4546. Decided February 
27, 1946. ; 










Failure to Pay Purchase Price—Effect of Failure to Answer 





Where complainant sold tomatoes to respondent, for shipment in interstate 
commerce, at an agreed price per crate, plus cost of labor, washing and 
waxing charges, and respondent loaded, accepted, and shipped the toma- 
toes to an interstate destination but failed to pay the price and his check 
given to complainant was dishonored, and having also failed to answer 
the complaint, it is held that failure to pay violated section 2 of the act, 
and complainant should be awarded damages in the amount of the sale 


price. 


















*. J. D. Barnes, of Homestead, Florida, complainant, pro se. Mr. Bonifacio 
Salazar, of Brownsville, Texas, respondent, pro se. Mr. R. L. Dillman, 


Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

In a formal complaint filed April 9, 1945, by J. D. Barnes against 
Bonifacio Salazar under the Perishable Agricultural Commodities 
Act, 1980 (7 U.S.C. 1940 ed. 499a et seg.), complainant asks to be 
awarded the unpaid price of two truckloads of tomatoes. 












A copy of the complaint, together with a copy of the report of 
investigation, was served on respondent by registered mail on De- 
cember 11, 1945. In a letter which accompanied the complaint re- 
spondent was notified to answer it within 20 days after the receipt 
of such notice and that failure to answer the complaint within the 
time stated would constitute a waiver of hearing, and, in accordance 
with section 47.8(c) of the rules of practice (10 F.R. 2209 et seq.), 
would be deemed to be an admission that the allegations of complaint 
are true. Respondent has failed to answer the complaint. 














FINDINGS OF FACT 
1. Complainant is an individual whose address is Homestead, 






Florida. 

2. Respondent is an individual whose address is Fronton and 
Twelfth Streets, Brownsville, Texas. During the period covered 
in the complaint (April 1944), respondent was operating a business 
subject to the act but did not have a valid and effective license, 
having permitted a license that was issued April 6, 1942, to expire 
on April 6, 1948. 

3. On or about April 11, 1944, complainant sold and delivered 
to‘ respondent at Homestead, Florida, two truckloads of tomatoes, 
for shipment in interstate commerce to San Antonio, Texas, at vary- 
ing prices per crate, plus a labor cost of 20 cents per crate on 473 
crates, and a washing and waxing charge of 20 cents per crate on 
419 crates, or a total price of $2,386.30. Respondent issued and 
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delivered to complainant a check for the total price payable to com- 
plainant and drawn on the Frost National Bank of San Antonio, 
Texas. 

4. Respondent loaded the tomatoes on his trucks at Homestead 
and transported them to San Antonio. 

5. Complainant caused the check to be presented to the Frost 
National Bank for payment, but the check was not honored and 
paid by the bank and was returned to complainant marked “Account 
Closed.” Thereafter complainant made several demands upon re- 
spondent for payment of the price of the tomatoes, but respondent 
failed and refused to make payment. There remains due and owing 
complainant from respondent $2,386.30. 

6. Informal complaint was made to the Department by com- 
plainant on December 5, 1944, and within nine months after the 
cause of action accrued, and was followed by the filing with the 
Department on April 9, 1945, of the formal complaint which was 
thereafter served upon respondent by registered mail. 


CONCLUSIONS 

It is concluded that respondent’s failure and refusal to pay to 
complainant the agreed price of the tomatoes which he loaded, ac- 
cepted, and received for shipment in interstate commerce, was and 
is in violation of section 2 of the act; that respondent’s personal 
check in the amount of $2,386.30, which was not accepted and paid 
by the bank, constitutes an admission of liability; that reparation 
should be awarded complainant in the amount of the unpaid price, 
with interest; and that the facts should be published. 


ORDER 

Within 30 days from the date of this decision respondent shall 
pay complainant, as reparation, $2,386.30 with interest thereon at 
5 percent per annum from April 11, 1944, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 





1943 PACA DECISIONS HITHERTO UNREPORTED 


(A. D. 1165) 
PACA Doc. No. 3935.* Decided February 13, 19435. 
Order Amending Date of Prior Order 


Order amending date of prior order and the effective date thereof for the 
purpose of providing sufficient time to consider respondents’ petition for 
reconsideration. 


Mr. Riney B. Salmon, of Phoenix, Arizona, for complainant. Mr. S. L. Einhorn, 
of Philadelphia, Pennsylvania, for respondent. Mr. Raymond L. Dillman, 
Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


ORDER AMENDING DATE OF PRIOR ORDER AND THE EFFECTIVE 
DATE THEREOF 


An order awarding complainant reparation was entered in this 
proceeding on January 26, 1948. Respondents have filed a petition 
for reconsideration. For the purpose of providing suflicient time to 
make service of such petition on complainant, consider and rule upon 


the questions of fact and law presented thereby, and to give sufficient 
time for respondents to perfect an appeal in the event their petition 
is denied and an appeal is desired, IT IS ORDERED that the order 
awarding reparation herein be, and it hereby is, amended by chang- 
ing its date from January 26, 1943, to March 26, 1942, and changing 
the effective date thereof to April 26, 1943. 

‘*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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COURT DECISIONS 


SHAWANGUNK Co-op. DAIRIES, INC. v. JONES, WAR Foov ADMINISTRATOR, et al., 
59 F. Supp. 848.* Decided March 27, 1945. 


DISTRICT COURT, S. D. NEW YORK 
Order No. 27—Accounting by Handler for Milk “Received from Producers” 


A handler operating a plant where milk is received from producers is not 
responsible for accounting and payment for milk caused to be delivered 
to its plant from producers by another person because the handler in such 
a case was a gratuitous bailee of the milk which it received from the 
owner and bailor.** 


Courts—Judicial Review 


Review of ruling of War Food Administrator, sustaining an assessment by 
market administrator, is limited to a determination whether the ruling 
is in accordance with law.** 


Action by Shawangunk Cooperative Dairies, Inc., against Marvin 
Jones, as War Food Administrator, and Claude R. Wickard, as Sec- 
retary of Agriculture, to review a ruling by the Administrator deny- 
ing plaintiff’s petition for a refund of a sum paid under protest by 
plaintiff and alleged to have been wrongfully assessed. 


[849|+ Ruling set aside and matter remanded to Administrator. 

Edward L. Cole, of New York City, for plaintiff. 

John F, X. McGohey, U.S. Atty., of New York City (Samuel 
Rudykoff, Asst. U. S. Atty., of New York City, of counsel), for 
defendant. 

Gopparp, District Judge. 

[1] This is an action in equity to review a ruling of the War 
Food Administrator. Such review is authorized by Section 8¢(15) 
(B) of the Agricultural Marketing Agreement Act of 1937, 7 U.S. 
C.A. § 601 et sey. The ruling denied the Plaintiffs petition for a 
refund of $1,940.33 paid under protest by plaintiff alleged to have 
been wrongfully assessed by the Market Administrator acting under 
Order No. 27 and treating certain milk received at plaintiff’s plant 
as milk received by it from producers. The scope of review by this 
court is confined to determining whether the ruling is in accordance 
with law. Section Sc(15) of the Act. 

There is no objection to the Administrator’s findings of fact which 
are included in his decision, /n re Shawangunk Cooperative Dairies, 


*Ruling in 3 A.D. 852, set aside. 

This case was reversed by the Circuit Court of Appeals, 2nd Circuit, on February 11, 
1946, which decision sustains the Secretary’s ruling. It will be publisher in a future issue 
of the Agriculture Decisions. 

**Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 

fItalic figures in brackets refer to first word beginning a page in 59 F. Supp.—Ed. 


5 A.D. 124 














5 A.D. 125 






SHAWANGUNK CO-OP. DAIRIES, INC. v. JONES, et al. 


59 F. Supp. 848 


. 
/ne., 3 A.D, 852, and there is ample evidence in the record to sup- 
port his findings. But plaintiff does contend that, conceding these 
facts, Order No. 27 was not applicable to plaintiff, and hence the 
assessment was improper. 

12] The Act, the Regulations. and the Order seek to bring about 
a fair division among producers of the fluid milk market and _ utili- 
zation of the rest of the supply in other dairy staples, and thus to 
correct evils arising from over production of the fluid milk, price 
cutting, ete. Cf. United States v. Rock Royal C'0-Op., 307 U.S. D395, 
09 S.Ct. 998, 83 L.Ed, 1446. 

[5] Order No. 27 was originally issued by the Secretary of Agri- 
culture pursuant to Section 8¢(1) of the Agricultural Adjustment 
Act. Thereafter, pursuant to the First War Powers Act of 1941 
and the Second War Powers Act of 1942. 50 U.S.C.A. Appendix 
S$ 601 et seq., and 621 et seq., this authority was transferred to the 
War Food Administrator. The power to issue the order is not ques- 
tioned, but its interpretation is. Order No. 27 applied to “Regu- 
lating the handling of milk in the New York Metropolitan Area” 
and imposed certain duties upon “handlers” of milk or milk products 
for the benefit of “producers” |farmers]. It was designed to sup- 
port the price of milk and to establish price uniformity among “pro- 
ducers.” The “handler” must report to a “Market Administrator” 
the milk received by it classified “in accordance with the form in 
which it is held or moved from * * * the plant where received from 
producers * * *.” and to pay “producers” sums computed by the 
“Market Administrator.” In addition “handlers” must make con- 
tributions to the “Producers Settlement Fund” out of which the 
“Market Administrator” distributes to producers payments to anake 
the price of milk uniform within that area. The result of the use 
of the device of an equalization pool is that each producer, dealing 
with a proprietary handler, gets a uniform or weighted average 
price for his milk, with differentials for quality, location, or other 
usual market variations, irrespective of the manner of its use. Cf. 
United States vy. Rock Royal C'0-Op., 307 U.S. 533, at page 5é1, 
59 S.Ct. 993, 83 L.Ed. 1446, 

The facts as founded by the War Food Administrator are that 
the plaintiff is a cooperative association of producers of milk; oper- 
ates a milk plant, approved by the health authorities of New York 
City at Kyserike, New York; that it was a handler from May 1, 
1941, through December 31, 1941, and was subject as such to Order 
No. 27; that up to about May 1, 1941, it had about 110 members 
from whom it had regularly. been receiving milk; that the milk 
received from them was taken into the plaintiffs plant, weighed, 
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records kept of the weight, butterfat samples were taken and but- 
terfat records kept, all performed by the plaintiff through its em- 
ployees. In addition the dairy farms of these 110 producers were 
inspected, bacterial tests were made, payroll records were kept for 
each producer and payments were made to each producer for his 
milk by plaintiff. That prior to May 8, 1941, Meadow Valley Farms, 
Inc. [later referred to as Meadow Valley], was a corporate handler 
operating a plant at New Paltz, New York, where it received milk 
from some 50 producers; that about May 8, 1941, it ceased to operate 
its plant at New Paltz which is about 14 miles distant from plain- 
tiff’s plant and could not receive milk from its producers for ship- 
ment into the New York Metropolitan Milk Marketing Area; that in 
order that the 50 [850]+ producers of Meadow Valley might have a 
market for their milk, it arranged for its producers to deliver their 
milk to a platform in New Paltz and by arrangement with plain- 
tiff caused such milk to be delivered to the plaintiff at its plant at 
Kyserike. This plan was to be a temporary one until Meadow Val- 
ley could get another plant in operation, but was approved by the 
Market Administrator; also by the health authorities of New York 
City. This plan was in operation from May to August inclusive, 
and in its reperts to the Market Administrator for these months 
Meadow Valley reported for such milk and plaintiff did not in- 
clude such milk in its report. These reports were filed, audited and 
approved by the Market Administrator. In August it became ap- 
parent that Meadow Valley was not going to establish a plant at 
New Paltz, so that it could be qualified to receive milk from pro- 
ducers and ship it into the marketing area. The Market Administra- 
tor informed plaintiff and Meadow Valley that from September 1, 
1941, plaintiff would be considered, under Order No. 27, as the 
handler of the milk of the producers that was being delivered by 
the producers to the platform at New Paltz and which was there- 
after being delivered to plaintiff, but the plaintiff did not include 
in its reports this milk received in the months from September to 
December from the Meadow Valley producers, and the Market Ad- 
ministrator refused to accept its reports until they were revised so 
as to include the milk. Whereupon the plaintiff, under protest, 
filed amended reports and included this Meadow Valley milk after 
obtaining essential information from the office of the Market Ad- 
ministrator. As a result of the inclusion of such milk in its reports, 
the plaintiff became liable to the Market Administrator for the pro- 
ducer-settlement fund in the sum of $1,783.39 and for the adminis- 
trative assessment fund in the sum of $156.94, a total of $1,940.33, 
which plaintiff paid under protest July 30, 1942. 
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The following finding of the Administrator [No. 12] seems to 
he particularly significant, and I quote: “The only connection that 
the petitioner [plaintiff] had in relation to the milk in controversy 
was receiving the milk and handling it through its receiving room. 
The producers who produced the milk were not members of the co- 
operative. It did not pay the cost of transportation. It did not 
pay the producers for the milk. It did not weigh it, test it for 
butterfat or bacterial count, and no record was kept by petitioner 
of these facts. After the milk was received by petitioner, it passed 
through its receiving room and was delivered to a company known 
as Dairy Industrial Management who pasteurized it or bottled it 
in accordance with a contract between that company and the peti- 
tioner. Thereafter the milk was sold to Vogt’s Dairies, a handler 
and distributor operating in the New York Metropolitan Area.” 

The Administrator also found that Meadow Valley did not suc- 
ceed in obtaining a plant as was originally intended and that the 
producers who had formerly delivered milk to it transferred to the 
plaintiff and became members of the plaintiff’s association effective 
January 1, 1942. 


There is no finding nor is there evidence that any of these cor- 
porate entities intermingled their transactions as a means of circum- 


venting the Order. It does not appear that plaintiff was a mere 
corporate instrument of a parent corporation. 

The defendants’ answer admits that the milk in question was not 
purchased by the plaintiff and was never owned or sold by it. Al- 
though the Administrator makes no express finding the uncontra- 
dicted testimony is that the plaintiff did not pay for the milk nor 
receive any compensation for it and that plaintiff was not paid 
anything for its services by Meadow Valley. 

The Administrator has treated this milk, which passed through 
plaintiff’s plant, as if it were milk received and acquired by plain- 
tiff from the producers and hence that Order No. 27 applies. 

Section 927.1(e) of Order No. 27 defines “producer” as “any per- 
son who produces milk which is delivered to a handler at a plant 
which is approved by any health authority for the receiving of 
milk to be sold in the marketing area.” Section 926.1(f) says— 
“handler” means “any person who engages in the handling of milk 
or cream or milk products therefrom, which was received at a plant 
approved by any health authority for the receiving of milk to be 
sold in the marketing area, which handling is in the current of 
interstate commerce or directly burdens, obstructs, or affects. inter- 
state commerce. This definition shall be deemed to include a co- 
vperative association of producers with respect to any milk which 
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it causes to be delivered from producers to any other handler for 
the account of such association and for which such association re- 


ceives payment.” 

[851]+ The meaning of the words “received from producers” in 
Sections 927.3, 927.4, 927.5, 927.6, 927.8 [herein below set forth in 
part'] of Order No. 27 is the essential question for determination. 


a“ 


The plaintiff contends: One, that Section 8¢(5) (A.B.C.D.E.) 
[the pertinent parts which are set forth in the footnote?] limits 
the issuance of Orders covering handlers to milk which is purchased 
by handlers or acquired for marketing by them; two, that it did 
not receive the milk from the producers, but from Meadow Valley 
which is not a producer. 

[4] In United States vy. Roch Royal Co-operative, Inc., et al., 
307 U.S. 533, 59 S.Ct. 993, 1016, 83 L.Ed. 1446, it was held that 


the word “purchased” as used in these sections means “acquired for 
marketing.” It appears therefore that the Act authorized‘the Ad- 
ministrator to issue orders covering handlers who purchased or 
acquired milk for marketing, but he may not issue any order in- 
consistent with, the terms and conditions specified in subsections 


(5) * * *.” Section 8c, (7) (D) of the Act of 1937. 

[5-7] An Act of this character should be liberally construed in 
line with the desirable purposes which it was intended to accom- 
plish and the Administrator’s interpretation should be given con- 
siderable weight, but that does not mean that this court may dis- 
regard the words of the Act and the higher court’s interpretation, 

1927.3 “Classification of milk. 

“‘(a) Basis of classification. All 
handlers shall be classified, etc.” 

927.4 “Minimum prices. (a) Class prices. (1) For milk * * * received * * * from pro- 
ducers * * *, For milk * * * received from producers * * *. (2) Payment of the mini- 
mum prices for milk received direct from producers * * *. Any handler who purchases 
or receives * * * milk from a cooperative association * * *.” 

927.5 ‘** * * each handler shall report * * * with respect to milk received at each plant 


* * * (1) The total quantity * * * received from producers * * *, and from other 


handlers * * *.’’ 

927.6 ‘‘* * * The net pool obligation of each handler for milk received from producers 
* * * shall be a sum of money computed for such month as follows: 

“(1) Determine the total quantity of milk in each class at each plant * 

(4) Subtract from the remaining quantity of milk in each class the quantity 
received from any other plant, or received from any other handler * * *.” 

927.8. ‘‘As his pro rate share of the expense of administration hereof, each handler shall 
* * * pay * * * a sum not exceeding 2 cents per hundred weight on the total quantity of 
milk which was received from producers at plants, operated by such handlers * * * .” 

2*(A) Classifying milk * * * and fixing * * * prices * * * which all handlers shall pay, 
and the time when payments shall be made, for milk purchased from producers or associa- 
Such prices shall be * * * subject only to adjustments for * * * (2) the 
3) the locations at which delivery of such 


milk received during any month from producers by 


* *. 
o. 2 Ss 


tions of producers. 
grade or quality of the milk purchased, and 
milk * * * is made to such handlers. 

“(B) Providing: 

“(i) for the payment to all producers * * * delivering milk to the same handler of uni- 
form prices * * * subject * * * a further adjustment, equitably to apportion the total 
value of the milk purchased by any handler, or by all handlers, among producers * * *. 

“(C) * * * providing a method for making adjustments in payments, as among handlers 
* * * to the end that the total sums paid by each handler shall equal the value of the milk 
purchased by him at the prices fixed * * *. 

“(D) Providing that, in the case of all milk purchased by handlers from any producer 
who did not regularly sell milk during * * *. 

“(E) Providing * * * for the verification of weights, sampling and testing of milk pur- 
chased from producers and * * * for assurance of * * * the payment by handlers for milk 


purchased.” 
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In face of the facts it would be quite an unreasonable interpreta- 
tion. of the phrase “acquired for marketing” to say that the plain- 
tiff acquired the milk in question for marketing. 

The plaintiff did not purchase the milk nor acquire it for mar- 
keting in any sense of the word, for the milk was purchased from 
the producers by Meadow Valley, bottled by Dairy Industrial Man- 
agement, and sold by Meadow Valley to Vogt’s Dairies, who subse- 
quently sold it in the marketing area. The plaintiff was for the 
time being a gratuitous bailee of the milk which it received from 
the owner and [852]+ bailor, Meadow Valley. The orders permis- 
sible under the Act were not intended to apply to a mere bailee. 
See New England Dairies v. Wichard, 2 Cir., 144 F.2d 460. Under 
Order No. 27 in addition to the payment into the equalization pool, 
the handler was required to pay a pro rata share of the Administra- 
tor’s expenses. This tends to confirm the view that Order No. 27 
was intended to apply only to a proprietary handler which had 
acquired the milk from a producer for marketing and that it was 
not intended to impose liability for such expense upon a mere gratui- 
tous temporary bailee simply because the milk passed through its 
receiving room but which had neither received the milk from the 
producer nor had any financial interest in it. 

The rulings of the Market Administrator and of the War Food 
Administrator appear not to be in accordance with the law, and are 
therefore set aside, and the matter remanded to the Administrator 
for proceedings in accord with this opinion. 

Settle decree on notice. 


NOSTRAND’ POULTRY MARKET, INC. v. UNITED StTates et al., 59 F. Supp. 245.* 
Decided February 27, 1945. 


DISTRICT COURT, E. D. NEW YORK 
Civil Action No. 3889 
Denial of Application for License to Conduct Poultry Marketing Business 


The War Food Administrator properly denied a license to conduct a live 
poultry marketing business in interstate commerce to a corporation or- 
ganized by individuals who had previously operated ‘under a different 
corporate guise, and who sought by organizing the new corporation to 
evade the War Food Administrator’s order revoking a similar license 
held by the earlier corporation.** 


Summary Judgment of Dismissal of Action to Enjoin Enforcement of Order 


A summary judgment of dismissal of an action to enjoin enforcement of an 
order refusing to grant a license to conduct a live poultry marketing busi- 
ness in interstate commerce will be granted where denials in the answer 


*Nostrand Poultry Market, Inc., 3 A.D. 274, affirmed.—Ed. 
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were addressed solely to the argumentative allegations of the complaint 
and supplementary affidavits pertained only to the question of whether 
the plaintiff was engaged in interstate commerce.** 


Constitutional Law—Constitutionality of Act 


The Packers and Stockyards Act of 1921, as amended, is held constitutional 
as no new legislative principle was introduced by its extension to govern 
the live poultry industry.** 


Interstate Commerce—Estoppel 


A corporation having applied for a license to conduct a live poultry marketing 
business in interstate commerce cannot defeat an action to enjoin en- 
forcement of an order refusing to grant it a license on the ground that 

- it was not engaged in interstate commerce.** 
Courts—Judicial Review 


War Food Administrator's order refusing to grant a license to conduct a live 
poultry marketing business in interstate commerce is reviewable by a 
three-judge court.** 

Courts—Judicial Review 


The court will not review issues resolved in revocation of a license to conduct 
a live poultry marketing business in interstate commerce, of which li- 
censee did not seek judicial review.** 

|246|+ Action by Nostrand Poultry Market, Inc., against the 
United States of America and others for an injunction against en- 
forcement of an order refusing to grant plaintiff a license to conduct 
live poultry marketing business in interstate or foreign commerce, 
and to restrain Francis Biddle, as Attorney General of the United 
States, from enforcing punitive provisions of the Packers and Stock- 
yards Act of 1921, 7 U.S.C.A. § 181 e¢ seg. On defendants’ mo- 
tion for summary judgment of dismissal. 

Motion granted. 

Jay Cohen, of New York City, for plaintiff. 

7’. Vineent Quinn, U. S. Atty., of Brooklyn, N. Y. (Morris X. 
Siegel, Asst. U. S. Atty., of Brooklyn, N. Y., J. Stephen Doyle, Jr., 
Sp. Asst. to Atty. Gen., and John J. Curry, Sr. Atty., Department 
of Agriculture of Falls Church, Va., of counsel), for defendants. 

Before Learnep Hanp, Circuit Judge, and Gatsron and Byers, 
District Judges. 

Per Curiam. 

This is a defendants’ motion for summary judgment of dismissal 
pursuant to Rule 56 of the Federal Rules of Civil Procedure, 28 
U.S.C.A. following section 723c. 

The plaintiff corporation buys live poultry at the City Market 
in the Borough of Queens, which it slaughters on its own premises 
2256 Nostrand Avenue, in the Borough of Brooklyn, and there sells 


to consumers and local retail butcher shops; it is duly licensed to 


**Reference to each point involved in this case will be found in Index-Digest in this issue 


of Agriculture Decisions.—Ed. 
tItalic figures in brackets refer to first word beginning a page in 59 F. Supp.—Ed. 
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conduct its business by the Departments of Markets, and of Health, 
of the City of New York. 

The plaintiff applied under date of October 4, 1942, to the United 
State Department of Agriculture for a license to conduct business 
“in connection with the marketing of live poultry in interstate and/ 
or foreign commerce as provided for in section 502(b) of the Packers 
and Stockyards Act of 1921 as amended August 14, 1935 (Public 
number 272, 74th Congress),” Title 7 U.S.C.A. §§ 218a, 218b, 218¢, 
218d. 

Such proceedings, including two hearings, were had in connec- 
tion with that application, that on April 25, 1944, an order was 
signed by the Assistant to the War Food Administrator (for present 
purposes the alter ego of the Secretary of Agriculture), denying 
the said application. 

Seeking to avoid prosecution for a violation of the Act, for pur- 
suing its calling without the requested license, the plaintiff brought 
this action, invoking that portion of the applicable statute which 
says: “* * * the provisions of all laws relating te the suspending 
or restraining the enforcement, operation, or execution of, or the 
setting aside in whole or in part the orders of the Interstate Com- 
merce Commission, are made applicable to the jurisdiction, powers 
and duties of the Secretary in enforcing the provisions of sections 
201 to 217 inclusive, of this chapter, and to any person subject to the 
provisions of sections 201 to 217, inclusive, of this chapter.” Title 
7 U.S.C.A. § 217. 

The plaintiff seeks an injunction against the enforcement of the 
said order refusing to grant the license, and as to the Attorney Gen- 
eral, that he be restrained from instituting any action or proceeding 
to enforce the punitive provision of the said statute. 

Judgment is sought, declaring the 1935 amendment to the Packers 
and Stockyards Act of 1921 to be unconstitutional; or in the alterna- 
tive that it be held inapplicable to the plaintiff because its transac- 
tions are said to be wholly intrastate; or if either of the foregoing 
fails, that the said order be set aside because of its alleged arbitrary 
and capricious character, and failure to find support in the evidence 
adduced before the Secretary, and because the latter is said to have 
exceeded his authority in making the said order. 

[1] ‘The answer presents no issue of fact, since the denials are 
addressed solely to argumentative allegations appearing in the com- 
plaint, and the supplementary affidavits filed by both parties pertain 
to the character of the transactions conducted at the City Market 
in Long Island City, where the plaintiff purchases poultry. For 
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reasons to be stated, that aspect of the litigation does not require 
the taking of testimony, and the controversy has now [247] assumed 
appropriate guise for disposition in response to the defendants’ mo- 
tion for summary judgment. Since there are no issues of fact to be 
resolved, we deem findings to be unnecessary. 

[2] Though this court convened pursuant to the provisions of 
the Urgent Deficiencies Acts of 1913, Title 28 U.S.C.A. § 380a, 
whether the denial of the license of which the plaintiff complains is 
reviewable by a “three judge court” is not free from doubt. Rochester 
Telephone Corporation v. United States et al., 307 U.S. 125, 59 S.Ct. 
754, 83 L.Ed. 1147. It could be argued that the “order” was in fact 
not an order, and therefore not reviewable by a “three judge court.” 
Shannahan v. United States, 303 U.S. 596, 58 S.Ct.. 732, 82 L.Ed. 
1039. See also United States v. Corrick, 298 U.S. 435, 56 S.Ct. 829, 
80 L.Ed. 1263. However, we resolve that doubt in favor of the plain- 
tiff and say in passing that if it is later held that the issues presented 
ought to have been determined by a district judge of this court 
instead of a “three judge court,” then each of the district judges 
sitting as members of this court would decide the case as herein- 
after stated. 

We proceed to adjudication as a three judge court constituted 
pursuant to the statute to which reference has been made, in defer- 
ence to the decision in Columbia Broadcasting System v. United 
States, 316 U.S. 407, 62 S.Ct. 1194, 86 L.Ed. 1563, in which the 
opinion of the court states (316 U.S. at page 415, 62 S.Ct. at page 
1199): “A proceeding to set aside an order of the Commission (In- 
terstate Commerce Commission) under § 402(a) [47 U.S.C.A. 
§$ 402(a)] and the Urgent Deficiencies Act [28 U.S.C.A. § 47] is a 
plenary suit in equity.” 

[3] The challenge to the constitutionality of the Packers and 
Stockyards Act, as amended, is disposed of by the decision of Staf- 
ford v. Wallace, 258 U.S. 495, 42 S.Ct. 397, 66 L.Ed. 735, 23 A.L.R. 
229, decided before the adoption of the 1935 extension to cover the 
live poultry industry, since no new legislative principle was thereby 
introduced. 

The issue was not raised in the case of Acker vy. United States, 
298 U.S. 426, 56 S.Ct. 824, 80 L.Ed. 1257, but that decision could 
not have been made unless the court had assumed that the question 
of constitutionality was no longer open. 

14) So much of the plaintiff’s case as is based upon the assertion 
that it is not engaged in interstate commerce encounters the formid- 
able obstacle of its own recital contained in the application for the 
license, which has been quoted. It was in the garb of a corpora- 
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tion engaged in interstate commerce that the plaintiff presented it- 
self to the Secretary of Agriculture, and it is in part because he 
made an order denying the application, that the plaintiff is here 
at all; the court must deal with the plaintiff in the character which 
it has voluntarily assumed, because not otherwise can the regularity 
of the proceedings be examined. If the plaintiff were to succeed 
in its assertion that the order complained of was arbitrary and 
capricious and not based upon the evidence, the effect would be 
that this court would hold that the plaintiff is entitled to a license. 
being engaged in interstate commerce. 

The allegation in paragraph 6 of the complaint, to the effect that 
the plaintiff applied for the license jn ferrorem, has not been over- 
looked. If that were accepted arguendo, it would not avoid the 
legal or the logical limitations of the present litigation. This court 
is asked to accord to the plaintiff redress under the statute which 
the plaintiff itself invoked, first in making its application, and 
again in seeking a judicial review of an unfavorable order which 
could have been granted only within that statutory framework. 
Whether or not the plaintiff was well advised in seeking to obtain 
the license, this court can deal with the situation only as it exists, 
namely, that the plaintiff asserts that it is engaged in interstate 
commerce, and conceives itself to have been injured by the refusal 
of competent authority to grant it a license not otherwise appro- 
priate. 

Since we are constrained to deal with the plaintiff as we find it, 
we forbear to announce whether, apart from the limitations inherent 
in this cause, it would be appropriate to base a decision upon the 
broad question of whether the plaintiff is shown to be transacting 
interstate business. 

Among the decisions which we should be required to consult on 
that question are Live Poultry Dealers Protective Association Vv. 
United States, 2 Cir., 4 F-2d 840, Greater New York Live Poultry 
Chamber of Commerce v. United States, 2 Cir. 47 F.2d 156, and 
Local 167 v. United |248|+ States, 291 U.S. 293, 54S.Ct. 396, 78 L.Ed. 
504. It would be logical to say that they point the way to a proper 
decision of that question, in spite of the absence here of any combina- 
tion in restraint of trade; if there is a legal distinction to be drawn 
by reason thereof, as the plaintiff argues, we are of the view that 
it may be the more completely examined in the presence of pre- 
cise and adequate factual data in a proceeding to enforce the pen- 
alty clause of section 218¢ of the statute, than have been assembled 
in this record. We do not intend by this decision to foreclose the 


issue in such a prosecution, of the plaintiffs participation in inter- 
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state commerce. 

[5] Turning now to the proceedings leading to the denial of 
the plaintiff’s application for a license, the complete record of which 
is before the court by way of exhibits, no difficulty is encountered 
in holding that the order is not open to successful attack on the 
merits. It clearly appears that this plaintiff is but a new cor- 
porate guise adopted by the same individuals who had previously 
operated the F. B. Midwood Live Poultry Corporation which had 
obtained such a license as this plaintiff has unsuccessfully sought, 
and after operating under it for a period of time suffered the revo- 
cation thereof pursuant to appropriate action taken by the Secre- 
tary of Agriculture in the performance of his statutory duties. No 
effort was made to review that order of revocation, and its conse- 
quences were merely sought to be evaded through the device of or- 
ganizing the plaintiff corporation. 

[6] It is required therefore that this cause be determined upon 
the understanding that the issues resolved in the revocation of the 
Midwood license are not now open to reexamination. 

The denial of the plaintiff’s application for a license was broadly 
predicated upon the showing that the responsible corporate officers 
of the Midwood Company had merely carried on their former enter- 
prise, although they organized the plaintiff, a new corporation, for 
that purpose, and thus sought to circumvent the order of the Secre- 
tary of Agriculture revoking the earlier license. Such a device 
did not find favor with the licensing authorities, nor does it with 
this court. 

It results from the foregoing that the motion of the defendants 
for summary judgment dismissing the complaint must be granted, 
and it is so ordered. 

L. Hanp, Circuit Judge (concurring). 

I concur in all that my brothers say, except that the cases which 
they last cite seem to me to show that the plaintiff is within the 
Act. That being so, it becomes unnecessary to say whether by ap- 
plying for a license, the plaintiff lost the right in this action to 
challenge the applicability of the Act, a question about which I 
express no opinion. 
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Page 
BRAND INSPECTION 
Suspension of Authorization to Collect Fees 
Order denying complainant’s request for suspension of the 
authorization for collection of the brand inspection fees, 
and the matter is returned to the examiner for appropri- 
ate further proceedings  ...............12.... Re ee 


DISMISSAL 
Settlement Between Parties 
Where there is a meeting of minds between the parties and 
an. agreement is effected, the case will be dismissed and 
the parties notified accordingly 


RATES AND CHARGES 
Order of Modification of Order Prescribing 
Respondent stockyards company shall file a supplement of 
its existing tariff containing its requested charges on 
feed, bedding and testing, in accordance with the pre- 


Order Suspending Charges 
Since the charges prescribed in previous order are protested 
and to permit more adequate expression of the views of 
those directly affected, the protested charges are sus- 
pended until a further order is entered_____-______-____- 1152 
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ALLEGATIONS IN COMPLAINT 
Effect of admission by respondent of__----- eye a ccct, 


BROKER'S MEMORANDUM OF SALE 
Effect of failure to make immediate objection to provision in__--1158 


COMPLAINT FOR REPARATION 
Effect of Admission of Allegations in 

Where respondent admits the allegations of the complaint, 
but avers that its violation of the act was not wilful and 
flagrant “within the meaning and sense of the act,” and 
prays that the reparation period be extended to enable 
it to meet the indebtedness, it is held that there is noth- 
ing substantial in the record to indicate that continued 
operations by respondent would prove any more favor- 
able in the future than they have been in the past 


o 5 A.D. 135 
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CONTRACTS 
Avoidance of principal of, made by agent 116 


Breach of 


Confirmation of Sale 
Where respondent stated that it never agreed to a certain 
stipulation in the broker’s standard memorandum of sale, 
and alleged that the broker had no authority to insert 
such a stipulation, and the record failed to disclose 
that respondent made an immediate objection to the pro- 
vision upon receipt of the broker’s memorandum of sale, 
the broker’s memorandum of sale must be considered as 
a correct statement of the contract between the parties_- 


Failure of Seller to Deliver on Executory Contract 

Where the contract of sale was executory and related to 
unidentified commodity (tangerines) so that any com- 
modity of the kind and quality stipulated in the contract 
could be delivered, the seller assumed an absolute lia- 
bility to make delivery and was not excused from non- 
performance by the happening of unforeseen events such 
as freezing and inclement weather, and since the seller 
failed to provide against such contingencies in its con- 
tract, it was its duty to go into the open market, if neces- 
sary, to obtain the goods to fulfill its contract 


Time of shipment as essence of___- 


DAMAGES 


Advances recoverable as - 


Insufficient Proof 
Where respondent has violated the act but the evidence was 
insufficient to establish damages, if any, the proceedings 
are reopened for admission of evidence in order that 
decision may be made on all issues_-.------------------ 1155 


Replacement Purchase 

Under a contract of purchase and sale of tangerines, where 
the seller failed to deliver the goods, it was not neces- 
sary for the buyer to go into the open market and pur- 
chase other tangerines, since it did not claim special 
damages and there was an available market for tan- 
gerines at the time and place of delivery. Complainant 
(buyer) could have recovered from the respondent 
(seller) the difference between the contract price and 
the market price at the time and place the fruit ought 
to have been delivered 
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DISMISSAL 
Breach of Contract 
Where complainant sold a carload of carrots at a price f.o.b. 
shipping point and the next day wired buyer’s agent of 
shipment of the commodity “today,” although shipment 
had in fact been made approximately eight days before, 
and buyer let the commodity remain on track at destina- 
tion four days before unloading because it understood 
that the carrots were shipped from loading point on the 
date complainant wired respondent confirmation of the 
sale, and when unloaded at destination decay ranged 
from 1 to 100 percent, temperatures ranged from 75 de- 
grees at bottom of load to 90 degrees at top with some 
crates 108 degrees, it is held (1) that time of shipment 
was of the essence of the contract; (2) that the contract 
called for shipment from loading point rather than from 
a diversion point; and (3) that complainant’s applica- 
tion of the carload then in transit to the contract was 
a breach thereof justifying a dismissal of the complaint__ 


Motion of Complainant 
Complaint for reparation dismissed with prejudice prior to 
the oral hearing on complainant’s motion____-~-- ae 


Petition for Reargument 
Petition for reargument dismissed where all matters of law 
and of fact raised and relied upon by petitioner were con- 


sidered in previous order __---------- : acces ROO 


EVIDENCE 
Admissibility of, to show damages _- 


Burden of Proof as to False Representation 
Respondent alleging he was induced to enter the contract 
of purchase and sale by false representation has the bur- 
den of proving such allegation 


Insufficient proof of damages 
Reopening proceedings for admission of __- 


FALSE REPRESENTATION 
Burden of proof as to 


MERCHANTABILITY OF PRODUCE 
Potatoes Showing Sprouts in May 
Old potatoes will show sprouts in May and they cannot be 
considered worthless simply because they show sprouts__ 1160 


NOMINAL DAMAGES 
Recovery of 
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PRACTICE AND PLEADING 
Failure to File Answer 
Failure of respondent to file an answer permits the issue 
to be decided on allegations of the complaint, the ex- 
hibits attached to the complaint, and the report of inves- 
tigation made by the Department of Agriculture 1156 90 


PRINCIPAL AND AGENT 
Avoidance by Principal of Contract Made by Agent 

Where the seller, through a packer, sold five carloads of 
lettuce to the buyer and the packer included some of his 
own lettuce in the last car, the contract of sale is not 
avoidable by the buyer on the ground that its agent had 
an agreement with the packer for sharing in the profits 
of the packer’s own lettuce, as the buyer’s agent was not 
aware that lettuce in which he had an interest had been 
included in the last carioad 


Fiduciary relationship between 


PRIOR ORDER 
Order Amending Date of 
Order amending date of prior order and the effective date 
thereof for the purpose of providing sufficient time to 
consider respondents’ petition for reconsideration 1165 


PROCEEDINGS 
Reopening of, for admission of evidence_---__---------------- 1155 


REARGU MENT 
Dismissal of petition for 5 1163 


REFRIGERATION INSTRUCTIONS 
Failure to Give 
Lack of standard or particular degree of refrigeration not 
grounds for rejection where produce arrived in good 
condition and the party rejecting the shipment had not 
given specific instructions 


REPARATION 
Commission Sales 
Where advances were made to shipper by commission mer- 
chant prior to the sale of produce which when sold did 
not yield sufficient proceeds to reimburse for advances 
and selling expenses, the deficit is recoverable by com- 


mission merchant 1156 


Failure to Pay on Joint Account 
Where respondent’s checks, payable to complainant, cover- 
ing amounts due the latter for produce sold on joint 
account basis were dishonored by respondent’s bank on 
account of “no funds,” and respondent stated that its 
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REPARATION—Continued 
Failure to Pay on Joint Account—Continued 
failure to pay was not wilful, it is held that respondent’s 
failure to make prompt payment of amounts due com- 
plainant under their joint account agreement entitles 
complainant to an award of reparation as mere failure 
or refusal to account and make full payment constitutes, 
irrespective of the buyer’s lack of wilfulness or bad faith, 
a violation of section 2 of the act 108 


Failure to Pay Purchase Price 
Where complainant sold tomatoes to respondent, for ship- 
ment in interstate commerce, at an agreed price per 
crate, plus cost of labor, washing and waxing charges, 
and respondent loaded, accepted, and shipped the toma- 
toes to an interstate destination but failed to pay the 
price and his check given to complainant was dishon- 
ored, and having also failed to answer the complaint, it 
is held that failure to pay violated section 2 of the act, 
and complainant should be awarded damages in the 


eros: a6-tie G10 BUCO) oe cnn eet eceemmaed, 121 


Where respondent’s agent inspected and accepted the lettuce 
at the time of purchase, the respondent’s contention that 
the lettuce at destination was not in suitable shipping 
condition is untenable and reparation is awarded com- 
plainant for the amount of the purchase price__-------- 


Nominal Damages 
The price. paid by complainant in replacing tangerines 
which respondent failed to deliver under the contract, 
complainant not having claimed special damages, is ad- 
missible only as tending to show the market value of the 
fruit purchased by complainant 9 days after the contract 
was breached, and therefore such price is not competent 
evidence of complainant’s damage since it is not properly 
related as to time of the breach of the contract. If the 
buyer fails to prove the market price at the time and 
place of delivery, or some other appropriate measure of 
damages, only nominal damages can be recovered____--- 


Unlawful Rejection 

Where complainant orally sold and delivered to respondent 
potatoes which respondent rejected because of long 
sprouts, it is held that the purchase and sale was made 
on the basis, not of a grade as claimed by respondent, 
but on the inspection certificate made at shipping point 
which showed long sprouts, and therefore, the rejection 
was without reasonable cause for which reparation is 
awarded to complainant 103 
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Unlawful rejection of commodity reat wee 1160 


REPARATION PERIOD 
Denial of request for extension of_- 


REPLACEMENT PURCHASE 
Measure of damages 


VIOLATION OF ACT 
Failure to pay— 
eommission sales ...............-~.. a ee _ 1156 


purchase price ‘ : 1164 
Failure to pay and account as constituting__________ 1161 


Uniawful rejection of commodity ............-....-.-...... 1160 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
Purpose of, F. Supp. 848 
Courts 
Judicial Review 
Review of ruling of War Food Administrator, sustaining an as- 
sessment by market administrator, is limited to a determina- 
tion whether the ruling is in accordance with law, 59 F. 
Supp. 848 


MILK ORDERS 
Must not be inconsistent with subsection of act relating to terms 
and conditions of, 59 F. Supp. 848 
Purpose of, 59 F. Supp. 848 
ORDER No. 27 (NEW YoRK) 
Accounting by Handler for Milk “Received from Producers” 

A handler operating a plant where milk is received from pro- 
ducers is not responsible for accounting and payment for milk 
caused to be delivered to its plant from producers by another 
person because the handler in such a case was a gratuitous 
bailee of the milk which it received from the owner and 
bailor, 59 F. Supp. 848 


REGULATIONS 
Purpose. of, 59. F.. Supa. $46: 2-22. ..55 5... 
STATUTES 
Construction and Interpretation 
Act liberally construed in line with desirable end it is intended 
to accomplish, 59 F. Supp. 848 ; an aaa 


Liberal construction of act cannot disregard words of act itself 
or the interpretation given it by higher courts, 59 F. Supp. 848_ 


PACKERS AND STOCKYARDS ACT, 1921 
ADMINISTRATIVE LAW 
Judicial Review 
Courts will not review issues involved in revocation of license, 


of which licensee did not seek. 59 F. Supp. 245__-_____-__---- 


Three-judge court will review order refusing to grant license to con- 


duct live poultry marketing business, 59 F. Supp. 245_------_-_-- 


CONSTITUTIONAL LAW 
Constitutionality of Act 
The Packers and Stockyards Act of 1921, as amended, is held con- 
stitutional as no new legislative principle was introduced 
by its extension to govern the live poultry industry, 59 F. 
Sint S66 nick cadena soueaadaae aes Sh apc rotrcde 130 
5 A.D. 141 
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CouRTSs 
Judicial Review 
The court will not review issues involved in revocation of a li- 
cense to conduct a live poultry marketing business in inter- 
state commerce, of which licensee did not seek judicial review, 
59 F. Supp. 245 


War Food Administrator's order refusing to grant a license to 
conduct a live poultry marketing business in interstate com- 
merce is reviewable by a three-judge court, 59 F. Supp. 245_--_- 


ESTOPPEL 
Applicant for license to conduct poultry marketing business in inter- 
state commerce estopped to contend it was not- engaged in inter- 
state commerce, 59 F. Supp. 245 


INTERSTATE COMMERCE 
Estoppel 
A corporation having applied for a license to conduct a live poul- 
try marketing business in interstate commerce cannot defeat 
an action to enjoin enforcement of an order refusing to grant 
it a license on the ground that it was not engaged in inter- 
state cammerce; 53: Supp, 240... 225 2 cccececesnceueecoee 


LICENSES 
Denial of Application for 
The War Food Administrator properly denied a license to con- 
duct a live poultry marketing business in interstate commerce 
to a corporation organized by individuals who had previously 
operated under a different corporate guise, and who sought by 
organizing the new corporation to evade the War Food Ad- 
ministrator’s order revoking a similar license held by the 
earlier corporation, 59 F. Supp. 245.-_--_-_----_- je cahaacai date 


SUMMARY JUDGMENT 
Dismissal of Action to Enjoin Enforcement of Order 
A summary judgment of dismissal of an action to enjoin enforce- 
ment of an order refusing to grant a license to conduct a live 
poultry marketing business in interstate commerce will be 
granted where denials in the answer were addressed solely to 
the argumentative allegations of the complaint and supple- 
mentary affidavits pertained only to the question of whether 
the plaintiff was engaged in interstate commerce, 59 F. Supp. 
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